イギリス会社法における取締役の競業規制の展開（1）　取締役による「会社の機会」の取得を中心として by 小野里 光広
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ᮏ✏ࡣࠊ࢖ࢠࣜࢫ఍♫ἲ࡟࠾ࡅࡿྲྀ⥾ᙺࡢ➇ᴗ㑊Ṇ⩏ົ࡟㛵ࢃࡾࠊ࡞࠿ࢇࡎࡃྲྀ⥾ᙺ࡟ࡼࡿࠕ఍♫ࡢᶵ఍ࠖࡢ
ྲྀᚓ࣭ὶ⏝࡟ࡘ࠸࡚ࠊ㏆᫬ࡢᒎ㛤ࢆ᳨ウࡍࡿࡶࡢ࡛࠶ࡿࠋ 
ࢃࡀᅜ࡟࠾࠸࡚ࡶࠊྲྀ⥾ᙺᅾ௵୰ࡢ༢⣧࡞➇ᴗ⾜Ⅽࡢ࡯࠿࡟ࠊྲྀ⥾ᙺ㎡௵ᚋ࡟఍♫࡜ྠ୍ࡲࡓࡣ㢮ఝࡢ஦ᴗࢆ
㛤ጞࡍࡿࡇ࡜ࢆ௻ᅗࡍࡿྲྀ⥾ᙺࡀࠊᅾ௵୰࡟ࠊ㒊ୗ࡟ᑐࡋ㏥⫋ࡋ࡚⮬ᕫࡢ஦ᴗ࡟ཧຍࡍࡿࡼ࠺່ㄏࡍࡿࡇ࡜ࡀྲྀ
⥾ᙺࡢᛅᐇ⩏ົ㐪཯࡜࡞ࡿࡇ࡜ࡀ࠶ࡿ1ࠋࡇࡢᚑᴗဨᘬᢤࡁࡢၥ㢟࡟ࡘ࠸࡚ࠊᏛㄝ࡛ࡣࠊձྲྀ⥾ᙺࡀࠊ఍♫ࡢᚑᴗ
ဨࢆᘬࡁᢤࡅࡤࠊࡑࢀࡔࡅ࡛఍♫࡟ᑐࡍࡿᛅᐇ⩏ົ㐪཯࡜࡞ࡿ࡜ࡍࡿぢゎ㸦ཝ᱁ㄝ㸧2࡜ࠊղྲྀ⥾ᙺ࡜ᘬࡁᢤࡁࡢ
ᑐ㇟࡜࡞ࡿᚑᴗဨ࡜ࡢᚑ᮶ࡢ㛵ಀ➼ㅖ⯡ࡢ஦᝟ࢆ⪃៖ࡢୖࠊ୙ᙜ࡞ែᵝࡢࡶࡢࡢࡳᛅᐇ⩏ົ㐪཯࡜࡞ࡿ࡜ࡍࡿぢ
ゎ㸦୙ᙜ່ㄏㄝ㸧3ࡢ2ࡘࡀ୺ᙇࡉࢀ࡚࠸ࡿࠋ࡞࠾ࠊྲྀ⥾ᙺ࡟ࡼࡿᚑᴗဨࡢᘬࡁᢤࡁࡀࠊྲྀ⥾ᙺ㎡௵ᚋ࡟⾜ࢃࢀࡓ
ሙྜ࡟ࠊ୙ἲ⾜Ⅽࢆ᰿ᣐ࡟㈐௵ࡀ㏣ཬࡉࢀࡿሙྜࡶ࠶ࡿ4ࠋ 
                                                  
1 ᮾி㧗ุᖹᡂඖ 1࣭0 2࣭6㔠ุ835ྕ23㡫ࠊ๓ᶫᆅุᖹᡂ7 3࣭ 1࣭4ุ᫬1532ྕ135㡫ࠋ 
2 ྜྷཎ࿴ᚿࠕྲྀ⥾ᙺ࡟ࡼࡿᚑᴗဨࡢᘬᢤࡁ࡜ᛅᐇ⩏ົ㐪཯̿ᮾிᆅ⿢᫛࿴63ᖺ3᭶30᪥ุỴ ࠖࢪࣗࣜ920ྕ34㡫㸦1988ᖺ㸧ࠊ໭ᮧ㞞 ྐࠕᚑᴗဨ
ࡢᘬࡁᢤࡁ࡜ྲྀ⥾ᙺࡢᛅᐇ⩏ົࠖㄽྀ164ᕳ1=6ྕ294㡫㸦2009ᖺ㸧ࠋ 
3 Ụ㢌ᩍᤵࡣࠊ㒊ୗ࡬ࡢᙜヱ່ㄏࡀᛅᐇ⩏ົ㐪཯࡜࡞ࡿ࠿ྰ࠿ࡣྲྀࠊ ⥾ᙺࡢ㏥௵ࡢ஦᝟ࠊ㏥⫋ᚑᴗဨ࡜ྲྀ⥾ᙺࡢ㛵ಀ㸦⮬ࡽᩍ⫱ࡋࡓ㒊ୗ࠿ྰ࠿㸧ࠊே
ᩘ➼఍♫࡟୚࠼ࡿᙳ㡪ࡢᗘྜ࠸➼ࢆ⥲ྜࡋࠊ୙ᙜ࡞ែᵝࡢࡶࡢࡢࡳࡀᛅᐇ⩏ົ㐪཯࡟࡞ࡿ࡜ゎࡍ࡭ࡁ࡛࠶ࡿ࡜ࡍࡿ㸦Ụ㢌᠇἞㑻ࠕุᢈ ࠖࢪࣗࣜ1081
ྕ124㡫㸦1995ᖺ㸧㸧ࠋࡲࡓࠊ⏣୰ரᩍᤵࡣࠊᑡ࡞ࡃ࡜ࡶ㛢㙐఍♫࡟࠾࠸࡚ࡣࠊᚑᴗဨࡢ㣴ᡂࡸேⓗ⤌⧊ࡢᵓ⠏࡟࠾࠸࡚ྲྀ⥾ᙺಶேࡢᯝࡓࡍᙺ๭㸦ே
ⓗᢞ㈨ࡢ㈉⊩ᗘ㸧ࡣ኱ࡁ࠸࡜ᛮࢃࢀࡿࡢ࡛ࠊ㏥௵࡟㝿ࡋ࡚Ꮚ㣫࠸ࡢ㒊ୗࢆ່ㄏࡍࡿࡇ࡜ࡀ඲ࡃチࡉࢀ࡞࠸࡜ࡍࡿࡢࡣጇᙜ࡛࡞࠸࡜ࡍࡿ㸦⏣୰ரࠕᛅ
ᐇ⩏ົ࡟㛵ࡍࡿ୍⪃ᐹ̿ᶵ⬟࡟ᛂࡌࡓ⩏ົࡢタィ᪉㔪ࠖࠗ ⴠྜㄔ୍ඛ⏕㑏ᬺグᛕ࣭ၟ஦ἲ࡬ࡢᥦゝ 2࠘27㡫㸦2004ᖺࠊၟ஦ἲົ㸧㸧ࠋ 
4 ୙ἲ⾜Ⅽ㈐௵ࢆ⫯ᐃࡋࡓ౛࡜ࡋ࡚ࠊᮾிᆅุᖹᡂ3࣭ 2࣭ 25ุ᫬1399ྕ69㡫ࠊ኱㜰ᆅุᖹᡂ14࣭ 9࣭ 11ປാุ౛840ྕ62㡫ࠊᮾிᆅุᖹᡂ18࣭
12 1࣭2ุ᫬1981ྕ53㡫ࠊᮾிᆅ⿢ᖹᡂ22 7࣭ 7ุ࣭ࢱ1354ྕ176㡫ࠋྰᐃࡋࡓ౛࡜ࡋ࡚ࠊᮾிᆅุᖹᡂ5 8࣭ 2࣭5ุ᫬1497ྕ86㡫ࠋ 
イギリス会社法における取締役の競業規制の展開（１） 1 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
2 
 
࡞࠾ࠊ㏆᫬ࠊᛅᐇ⩏ົࡢ᭷ࡍࡿᶵ⬟ࢆࡵࡄࡗ࡚ࡣࠊ⡿ᅜ࡟࠾ࡅࡿᛅᐇ⩏ົࡢἲ⌮ࢆཧ⪃࡜ࡋࡘࡘࠊᛅᐇ⩏ົࡢ
ㅖ࣮ࣝࣝࡀࠊࡑࢀࡒࢀ࠿࡞ࡾ␗࡞ࡿᶵ⬟࡞࠸ࡋ┠ⓗࢆ᭷ࡋ࡚࠸ࡿࡢ࡛ࠊࡑࢀ࡟ᛂࡌ࡚ࠊࡇࡢ⩏ົࡢෆᐜࡶ␗࡞ࡿ
᪉㔪࡟ࡼࡗ࡚タィࡍ࡭ࡁ࡛࠶ࡿ࡜ࡍࡿぢゎࡀ୺ᙇࡉࢀ࡚࠸ࡿ5ࠋࡇࡢぢゎࡣࠊᛅᐇ⩏ົࡢἲ⌮࡟ࡣࠊ኱ูࡋ࡚ࠊ఍
♫㈨⏘ࡢᶓ㡿ࢆ㜵Ṇࡍࡿࡓࡵࡢ࣮ࣝࣝ㸦ᶓ㡿㜵Ṇ࣮ࣝࣝ㸧࡜ࠊཷㄆ⪅ࡢ఍♫࡟ᑐࡍࡿ⩏ົࡢ⠊ᅖࢆ⏬ࡍࡿࡓࡵࡢ
࣮ࣝࣝ㸦⩏ົ⠊ᅖ࣮ࣝࣝ㸧ࡀ࠶ࡿ࡜ࡍࡿࠋࡑࡋ࡚ࠊ⮬ᕫྲྀᘬࡸ఍♫㈨⏘ࡢ฼⏝࡟㛵ࡍࡿつไࡣ๓⪅ࡢ࣮ࣝࣝ࡟ࠊ
➇ᴗࡸ఍♫ᶵ఍ྲྀᚓࡣᚋ⪅ࡢ࣮ࣝࣝ࡟ࠊࡑࢀࡒࢀ᭹ࡍࡿ࡜ࡍࡿࠋࡇࡢࡓࡵࠊ๓⪅ࡢࠕᶓ㡿ࠖࡣ♫఍ⓗ౽┈ࢆࡶࡓ
ࡽࡉ࡞࠸ࡇ࡜࠿ࡽࠊ୍ᚊ࡟ࡇࢀࢆ⚗Ṇࡍࡿࡼ࠺࡞࣮ࣝࣝࡀᮃࡲࢀࡿࡢ࡟ᑐࡋࠊᚋ⪅ࡢ➇ᴗࡸ఍♫ᶵ఍ࡢྲྀᚓ➼࡟
ࡘ࠸࡚ࡣࠊཷㄆ⪅ࡢ฼┈ࡇ࡜࡟஦๓ⓗ࡞ᢏ⬟ᙧᡂࡢ࢖ࣥࢭࣥࢸ࢕ࣈ࡟ࡶ㓄៖ࡍࡿᚲせࡀ࠶ࡿࡓࡵࠊ୍ᚊࡢ⚗Ṇ࡛
ࡣ࡞ࡃࠊẚ㍑⾮㔞࡟ࡼࡗ࡚⩏ົࡢ⠊ᅖࢆ㐺ษ࡟⏬ࡍࡿጼໃࡀồࡵࡽࢀࡿ࡜ࡍࡿࠋࡲࡓࠊࡇࡢぢゎ࡛ࡣࠊྲྀ⥾ᙺ࡟
ࡼࡿᚑᴗဨࡢᘬࡁᢤࡁ㸦㏥⫋່ዡ㸧ࡣࠊேᮦ࡜࠸࠺ࠕ㈨⏘ࠖࡀࠊᶓ㡿ࡀ⚗Ṇࡉࢀࡿࠕ఍♫ࡢࡶࡢࠖ࡜࠸࠼ࡿ࠿࡝
࠺࠿ࡢุ᩿ࡀᐜ࡛᫆࡞࠸ࡓࡵࠊୖグࡢ୰㛫㢮ᆺ࡟ᒓࡍࡿ࡜ࡉࢀࡿ6ࠋ 
ୖ㏙ࡢࠕ୙ᙜ່ㄏㄝࠖࡸࠕᛅᐇ⩏ົࡢㅖ࣮ࣝࣝࡢᶵ⬟࡟ᛂࡌࡓタィࠖࡢぢゎ࡟㛵ࡋ࡚ࡣࠊ࢔࣓ࣜ࢝ἲ㸦ࢹࣛ࢘
࢙࢔ᕞἲ㸧ࡢᙳ㡪ࡶ኱ࡁ࠸ࡼ࠺࡟ᛮࢃࢀࡿࡀࠊ࢔࣓ࣜ࢝఍♫ἲࡣࠊ➇ᴗつไ࡟㛵ࡋࠊ᪥ᮏἲ࡟࠾ࡅࡿࡼ࠺࡟➇ᴗ
ࢆண㜵ⓗ࣭஦๓ⓗ࡟つไࡍࡿἲ⌮ࢆᣢࡓࡎࠊලయⓗ࡞஦᝟ࡢୗ࡛఍♫࡟ᦆᐖࢆ୚࠼ࡿ➇ᴗࡢࡳࢆ⚗ࡌࡿ᪉㔪ࢆ࡜
ࡗ࡚ࡁࡓ࡜⌮ゎࡉࢀࡿ7ࠋࡲࡓࠊྲྀ⥾ᙺ㎡௵ᚋࡢ➇ᴗ࡟㛵ࡋ࡚ࡣࠊྲྀ⥾ᙺࡀᅾ௵୰࡟▱ᚓࡋࡓ఍♫ࡢෆ㒊᝟ሗࡸྲྀ
ᘬඛ࡜ࡢ㛵ಀࡣࠊ㎡௵ࡋࡓ࠿ࡽ࡜࠸ࡗ୍࡚▐ࡢ࠺ࡕ࡟ᾘ⁛ࡍࡿᛶ㉁ࡢࡶࡢ࡛ࡣ࡞࠸࡜ࡉࢀࠊ㈈⏘ᛶࡢᙉ࠸ᶵ఍➼
ࡀዣྲྀࡉࢀࡓࡼ࠺࡞ሙྜ࡟ࡣࠊ㸦㏣㊧㸦tracing㸧8ࡢἲ⌮࡜ྠᵝ࡟㸧఍♫࡟ᖐᒓࡍࡿࡢࡀ⾮ᖹ࡜ㄆࡵࡽࢀࡿࠕ఍♫
ࡢᶵ఍ࠖࢆ㎡௵ྲྀ⥾ᙺࡀྲྀᚓࡍࡿࡇ࡜ࡶチࡉ࡞࠸ࠕ఍♫ᶵ఍ࡢ⌮ㄽࠖࡢ࢔ࣉ࣮ࣟࢳࡀᏑᅾࡋࠊࡇࢀ࡟୍ᐃࡢྜ⌮
ᛶࡀ࠶ࡿ࡜ᣦ᦬ࡉࢀ࡚࠸ࡿ9ࠋ 
ࡉ࡚ࠊᮏ✏ࡀ⣲ᮦࢆᥦ౪ࡋࡼ࠺࡜ヨࡳࡿ࢖ࢠࣜࢫ఍♫ἲࡢ➇ᴗつไ࡟ࡘ࠸࡚ࡣࠊ㑥ㄒᩥ⊩ࡢඛ⾜◊✲ࡣከࡃࡣ
࡞࠸ࡀࠊ౛࠼ࡤ໭ᮧᩍᤵ࡟ࡼࢀࡤࠊ௨ୗࡢࡼ࠺࡞ࡇ࡜ࡀ⤂௓ࡉࢀ࡚ࡁࡓࠋࡍ࡞ࢃࡕࠊձྂ࠸ุ౛10ࡢ❧ሙࡣྲྀࠊ ⥾
ᙺࡀ఍♫࡜➇ᴗࡍࡿࡇ࡜࡟ࡘ࠸࡚ཎ๎࡜ࡋ࡚⚗Ṇࡉࢀ࡞࠸࡜࠸࠺ࡶࡢ࡛࠶ࡗࡓࡀࠊࡇࢀࡽࡢྂ࠸ุ౛࡟ࡣᢈุࡀ
ከࡃࠊ౑⏝ே㸦servant㸧ࡀ㞠࠸୺㸦master㸧࡟ᑐࡋ࡚➇ᴗ㑊Ṇ⩏ົࢆ㈇࠺࡜ࡉࢀ࡚ࡁࡓ11ࡇ࡜࡜ࡢ㛵ಀ࡛ࠊྲྀ⥾
ᙺࡀ➇ᴗ㑊Ṇ⩏ົࢆ㈇ࢃ࡞࠸ࡢࡣࣂࣛࣥࢫࢆኻࡍࡿࡓࡵࠊྲྀ⥾ᙺࡢ࠺ࡕᴗົᇳ⾜ྲྀ⥾ᙺ㸦executive director㸧࡟
ࡘ࠸࡚ࡣࠊ౑⏝ே࡜ྠᵝ࡟➇ᴗ㑊Ṇ⩏ົࢆ㈇࠺࡜ゎࡍ࡭ࡁ࡛࠶ࡿ࡜᭷ຊ࡟୺ᙇࡉࢀࡓ12ࡇ࡜ࠊࡲࡓࠊղ➇ᴗつไࢆ
ཝ᱁࡟つไࡍࡿ㸦ᮏ✏࡛ࡣϩ❶࡟࠾࠸ ࡚ࠕཝ᱁࢔ࣉ࣮ࣟࢳ ࡢࠖྂ඾ⓗ඾ᆺ࡜ࡋ࡚⤂௓ࡍࡿ㸧Regal (Hastings) Ltd 
v Gulliver13ุỴ࡟࠾ࡅࡿྲྀ⥾ᙺࡢ➇ᴗࡢ㈐௵ࡢุ♧ࡀࠊࠕྲྀ⥾ᙺࡀ⩏ົ㐪཯࡟ࡘࡁㄔᐇ㸦good faith㸧࡛࠶ࡗࡓ࠿
                                                  
5 ⏣୰࣭๓ᥖὀ3ࠊ227㡫ࠋ 
6 ྠୖࠊ262㡫ࠋ 
7 ⏣୰ரࠕྲྀ⥾ᙺࡢ♫እάື࡟㛵ࡍࡿつไࡢᵓ㐀㸦ඵ㸧ࠖ ἲ༠119ᕳ12ྕ2498㡫㸦2002ᖺ㸧ࠋ 
8 㸦≀ᶒⓗ㸧㏣ཬຠࠋಙクࡢཷ┈⪅ࡣࠊཷク⪅ࡀಙクࡢᮏ᪨࡟཯ࡋ࡚ಙク㈈⏘ࢆ௚࡟ฎศࡋࠊ➨୕⪅ࡀಙク㈈⏘ࢆྲྀᚓࡋࡓሙྜ࡟࠾࠸࡚ࠊ➨୕⪅ࡀ
ಙク⩏ົ㐪཯࡟㛵ࡋ࡚ᝏពࡢ࡜ࡁࠊ➨୕⪅ࡀ↓ൾྲྀᚓ⪅࡛࠶ࡿ࡜ࡁࠊࡲࡓࡣ➨୕⪅࡟࠾࠸࡚ಙク㈈⏘ࡢฎศࡀබᗎⰋ಑࡟཯ࡍࡿࡇ࡜ࢆ⌧ᐇ࡟ㄆ㆑ࡋ
࡚࠸ࡓ࡜ࡁ࡟ࡣࠊಙク㈈⏘ࡑࡢࡶࡢࡲࡓࡣಙク㈈⏘࡟௦ࢃࡗ࡚ᚓࡽࢀࡓ≀࡟ᑐࡋཷ┈ᶒࢆ୺ᙇࡍࡿࡇ࡜ࡀ࡛ࡁࡿࠋࡇࡢࡇ࡜ࡣ㏵୰࡛ྲྀᚓࡉࢀࡓࡶࡢ
ࡀ㔠㖹࡞࡝௦᭰≀࡛࠶ࡗ࡚ࡶtrace࡛ࡁࡿ࠿ࡂࡾ㐺⏝ࡉࢀࡿ㸦⏣୰ⱥኵ⦅㞟௦⾲ࠗⱥ⡿ἲ㎡඾ 8࠘57㡫㸦ᮾி኱Ꮫฟ∧఍ࠊ1991ᖺ㸧㸧ࠋ 
9 ⚄స⿱அࠕྲྀ⥾ᙺ࣭ᇳ⾜ᙺࡢ➇ᴗ㑊Ṇ⩏ົ࡟㐪཯ࡍࡿሙྜࠖ὾⏣㐨௦=ᒾཎ⤀స⦅ࠗ఍♫ἲࡢதⅬ࠘ࢪࣗࣜቑห141㡫㸦2009ᖺ㸧ࠋ 
10 ౛࠼ࡤࠊBell v Lever Bros Ltd [1932] AC 161 at 195 (HL). 
11 㞠࠸୺㸦఍♫㸧ࡢ஦ᴗ࡟ᚑ஦ࡋ࡚࠸ࡿ㛫࡟㧗ᗘ࡞ᢏ⬟ࢆ㌟࡟ࡘࡅࡓ౑⏝ேࡣࠊ➇த఍♫ࡢ⫋ົ࡟ᚑ஦ࡍࡿࡇ࡜ࡀ࡛ࡁ࡞࠸࡜ࡋࡓࡶࡢ࡜ࡋ࡚ࠊHivac 
Ltd v Park Royal Scientific Instruments Ltd [1946] Ch 169, [1946] 1 All ER 350, HL. 
12 Paul L. Davies Gower’s Principles of Modern Company Law (London, Sweet & Maxwell, 6th edn, 1997) at 622 n.35.࡞࠾ࠊࡇࡢᩥ⊩ࡢᙜヱ㒊ศ
ࡣࠊࡑࡢᚋࡶᮏ✏ϩ❶᳨࡛ウࡍࡿIn Plus Group Ltd v Pyke᥍ッ㝔ุỴ㸦[2002] EWCA Civ 370; [2003] BCC 332 (Court of Appeal)㸧࡛ ࡶཧ↷ࡉࢀ
࡚࠸ࡿ㸦at [83]㸧ࠋ 
13 [1967] 2 AC 134n, [1942] 1 All ER 378, HL. 
2 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
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ྰ࠿ࠊࡲࡓ఍♫࡟ᦆᐖࡀⓎ⏕ࡋࡓ࠿ྰ࠿࡟࠿࠿ࢃࡽࡎࠊࡲࡓྲྀ⥾ᙺࡀࡑࡢ฼┈ࢆྲྀᚓࡋ࡞࠿ࡗࡓ࡜ࡍࢀࡤ఍♫ࡀ
ྲྀᚓࡋࡓ࡜࠸࠼ࡿ࠿࡝࠺࠿࡟࠿࠿ࢃࡽࡎࠊ㸦㈐௵ࡀ㸧Ⓨ⏕ࡍࡿࠖ࡜ࡋ࡚࠸ࡓࡇ࡜ࠊճ࢖ࢠࣜࢫ࡟࠾࠸࡚ࡶࠊ఍♫࡟
ᒓࡍ࡭ࡁྲྀᘬࡢᶵ఍㸦఍♫ࡢᶵ఍㸧ࢆྲྀ⥾ᙺࡀዣࡗ࡚ࡣ࡞ࡽ࡞࠸࡜࠸࠺࣮ࣝࣝࡀᏑᅾࡋࠊ࢖ࢠࣜࢫࡢ➇ᴗつไࡶ
࢔࣓ࣜ࢝࡜ྠᵝࠊ఍♫ᶵ఍ዣྲྀࡢ⚗Ṇ࡜࠸࠺ほⅬ࠿ࡽࡉࢀ࡚ࡁࡓࡀࠊ࢖ࢠࣜࢫ࡟࠾࠸࡚ࡣ࢔࣓ࣜ࢝࡯࡝࡟ࡣࠊࠕ఍
♫ࡢᶵ఍ࠖ࡟ࡘ࠸ุ࡚౛ࡢ⵳✚ࡀ࠶ࡿࢃࡅ࡛ࡣ࡞ࡃࠊࡑࡢ஦౛ࡢ࡯࡜ࢇ࡝ࡣࠊྲྀ⥾ᙺࡀྲྀ⥾ᙺ࡜ࡋ࡚ࡢᆅ఩࡟࠶
ࡗࡓࡀࡺ࠼࡟ධᡭࡋ࠺ࡿࡼ࠺࡟࡞ࡗࡓྲྀᘬࡢᶵ఍ࢆࠊྲྀ⥾ᙺࡀ⮬ᕫࡲࡓࡣ௚ࡢ఍♫ࡢࡓࡵ࡟฼⏝ࡋࡓ࡜࠸࠺ࡶࡢ
࡛࠶ࡾ14ࠊ࢔࣓ࣜ࢝ࡢࡼ࠺࡟఍♫ࡢႠᴗࡢ⠊ᅖ➼࡜ࡢ㛵ಀ࡛఍♫ࡢᶵ఍࠿࡝࠺࠿ࢆุ᩿ࡍࡿᇶ‽ࡣ☜❧ࡉࢀ࡚࠸࡞
࠸ࡇ࡜ࠊմࡓࡔࡋࠊࠕ఍♫ࡢᶵ఍ࠖࡀᙜヱ఍♫࡟࡜ࡗ࡚ࠕᡂ⇍ࡋࡓ㸦maturing㸧ྲྀᘬࡢᶵ఍࡛ࠖࡣ࡞࠸࡜ࡋ࡚ྲྀ
⥾ᙺࡢ⩏ົ㐪཯ࢆㄆࡵ࡞࠿ࡗࡓIsland Export Finance Ltd v Umunna ุỴ15ࡀࠊྲྀᘬᶵ఍ࡑࡢࡶࡢࡢᛶ㉁࠿ࡽ
ࠕ఍♫ࡢᶵ఍ࠖ࠿࡝࠺࠿ࢆุ᩿ࡍࡿ࡜࠸࠺࢔࣓ࣜ࢝➼ࡢ⪃࠼᪉࡟୍Ṍ㏆ᐤࡗࡓࡶࡢ࡜ࡋ࡚ホ౯ࡉࢀ࠺ࡿࡇ࡜ࠊࡀ
⤂௓ࡉࢀ࡚࠸ࡿ16ࠋࡲࡓࠊյ࠶ࡿྲྀᘬࡢᶵ఍ࡀ఍♫ࡢᶵ఍࡜ࡉࢀ࡚ࡶྲྀࠊ ⥾ᙺࡀࡑࡢᶵ఍ࢆ⮬ᕫࡲࡓࡣ➨୕⪅ࡢࡓ
ࡵ࡟ྲྀᚓࡍࡿࡇ࡜࡟ࡘࡁ఍♫ࡀᢎㄆࡍࢀࡤࠊࡑࡢᶵ఍ࢆྲྀᚓࡋࡓྲྀ⥾ᙺࡣ㈐௵ࢆ㈇ࢃ࡞࠸ࡀࠊᚑ᮶ࠊࡑࡢᢎㄆࢆ
࡝ࡢᶵ㛵ࡀࡍࡿ࠿ࡀၥ㢟࡜ࡉࢀࠊุ౛ࡣࠊᰴ୺ࡢ඲ဨࡢྠពࢆᚲせ࡜ࡍࡿࡶࡢࠊᰴ୺⥲఍ࡢᢎㄆࢆせࡍࡿ࡜ࡍࡿ
ࡶࡢࠊྲྀ⥾ᙺ఍ࡢᢎㄆ࡛㊊ࡾࡿ࡜ࡍࡿࡶࡢ➼ࡀ࠶ࡾࠊᐃࡲࡗ࡚࠸࡞࠸࡜⤂௓ࡉࢀ࡚࠸ࡿ17ࠋ 
ࡓࡔࡋࠊᢎㄆࡢᶵ㛵࡟㛵ࡋ࡚ࡣࠊ࢖ࢠࣜࢫ2006ᖺ఍♫ἲ➨175᮲(5)㡯18ࡀᢎㄆ࣓࢝ࢽࢬ࣒ࢆࠊྠ᮲(6)㡯19ࡀࠊ
฼ᐖ㛵ಀྲྀ⥾ᙺࡢ㆟Ỵᶒࡢ⟬ධ㝖እ࡞࡝ࢆ᫂ᐃࡋࡓࡇ࡜࡟ࡼࡾࠊ❧ἲⓗ࡟ゎỴࡀᅗࡽࢀࡓ࡜࠸࠼ࡿ20ࠋ 
ࡇࡢ࢖ࢠࣜࢫ2006ᖺ఍♫ἲࡣࠊ࢖ࢠࣜࢫἲ࡟࠾࠸࡚ึࡵ࡚ྲྀ⥾ᙺࡢ⩏ົࢆᡂᩥ໬ࡋࡓࠋ➇ᴗつไࡸ఍♫ࡢᶵ఍
࡟㛵ࡋ࡚つᐃࡉࢀࡓ᮲ᩥࡣࠊ➨175᮲㸦฼┈┦཯ࢆᅇ㑊ࡍ࡭ࡁ⩏ 㸦ົDuty to avoid conflicts of interest㸧㸧ࡢ୰࡟
タࡅࡽࢀࡓࠋࡇࢀ࡟ࡘ࠸࡚ࡣϪ❶᳨࡛ウࢆ⾜࠺ࡀࠊඛࢇࡌ࡚ᴫせࢆ♧ࡏࡤࠊ➨175᮲(1)㡯ࡣࠊno-conflict࣮ࣝࣝ
࡜ࡋ ࡚ࠕ఍♫ࡢྲྀ⥾ᙺࡣࠊ⮬ࡽࡀᙜヱ఍♫ࡢ฼┈㸦the interests㸧࡜┦཯ࡋࡲࡓࡣ┦཯ࡍࡿ࠾ࡑࢀࡢ࠶ࡿ┤᥋ⓗࡲ
ࡓࡣ㛫᥋ⓗ࡞฼ᐖ㛵ಀࢆ᭷ࡋࡲࡓࡣ᭷ࡍࡿྍ⬟ᛶࡢ࠶ࡿ≧ἣࢆᅇ㑊ࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠖࠋ࡜ࡋࠊ(2)㡯ࡀࠕ๓㡯ࡣࠊ
≉࡟ࠊ୍ษࡢ㈈⏘ࠊ᝟ሗࡲࡓࡣᶵ఍ࡢὶ⏝࡟ࡇࢀࢆ㐺⏝ࡍࡿ㸦ࡲࡓࠊᙜヱ఍♫ࡀᙜヱ㈈⏘ࠊ᝟ሗࡲࡓࡣᶵ఍ࢆ฼
⏝࡛ࡁࡿ࠿࡝࠺࠿ࡣၥࢃ࡞࠸㸦immaterial㸧㸧ࠖࠋ ࡜つᐃࡍࡿࠋࡲࡓࠊࡇࢀ࡟㛵ࡋࠊ➨ 170 ᮲㸦୍⯡ⓗ⩏ົࡢ⠊ᅖ
࠾ࡼࡧᛶ㉁㸦Scope and nature of general duties㸧㸧(2)㡯(a)ྕ ࡀࠊࠕࡑࡢ⪅ࡀྲྀ⥾ᙺ࡛࠶ࡗࡓ᫬࡟ㄆ㆑ࡍࡿ࡟⮳ࡗ
                                                  
14 Cook v Deeks [1916] 1 AC 554, PC; Regal (Hastings) Ltd v. Gulliver [1967] 2 AC 134n, [1942] 1 All ER 378; Industrial Development 
Consultant Ltd v Cooley [1972] 2 All ER 162, [1972] 1 WLR 443. 
15 [1986] BCLC 460.ࡇࡢ஦౛ࡣࠊす࢔ࣇ࡛ࣜ࢝ࡢ㟁ヰ࣎ࢵࢡࢫ࡟㛵ࢃࡿ஦ᴗࢆồࡵ࡚࠸ࡓX♫ࡢྲྀ⥾ᙺYࡀࠊ࣓࣮࢝ࣝࣥࡢ㒑ᨻᒁ࡜ࡢྲྀᘬᶵ఍ࢆ
ᚓࡓᚋࠊ⫋ົୖࡢ୙‶࠿ࡽྲྀ⥾ᙺࢆ㎡௵ࡋࠊ⮬ᕫࡀ⤒Ⴀࡍࡿ఍♫࡜࣓࣮࢝ࣝࣥ㒑ᨻᒁ࡜ࡢ㛫࡛㟁ヰ࣎ࢵࢡࢫ࡟㛵ࢃࡿྲྀᘬ㛵ಀ࡟ධࡗࡓ࡜࠸࠺஦౛࡛ࠊ
X♫ࡣᙜ᫬࣓࣮࢝ࣝࣥᨻᗓ࡜ࡢྲྀᘬࢆ✚ᴟⓗ࡟ồࡵ࡚࠸࡞࠿ࡗࡓⅬ࡞࡝ࢆ⪃៖ࡋ࡚ࠊᙜヱᶵ఍ࡣࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦maturing business 
opportunity㸧ࠖ ࡛ࡣ࡞࠸࡜ࡋ࡚ྲྀ⥾ᙺࡢ⩏ົ㐪཯ࢆㄆࡵ࡞࠿ࡗࡓࠋ 
16 ໭ᮧ㞞ྐࠗྲྀ⥾ᙺࡢ➇ᴗ㑊Ṇ⩏ົ 8࠘6-89㡫㸦᭷ᩫ㛶ࠊ2000ᖺ㸧ࠋ 
17 ྠୖࠊ89㡫ࠋ 
18 175᮲(5)㡯ࡣࠕྲྀ⥾ᙺ㸦directors㸧ࡀ๓㡯ࡢᢎㄆ㸦authorisation㸧ࢆ⾜࠺ࡇ࡜ࡀ࡛ࡁࡿࡢࡣࠊḟࡢྛྕ࡟ᥖࡆࡿ࠸ࡎࢀ࠿ࡢሙྜ࡛࠶ࡿ ࡜ࠖࡋࠊ(a)
ྕࠕᙜヱ఍♫ࡀ⚾఍♫㸦private company㸧࡛ ࠶ࡿሙྜ࡟࠾࠸࡚ࠊᙜヱ఍♫ࡢᐃḰ㸦constitution㸧࡟ᙜヱᢎㄆࢆ↓ຠ࡜ࡍࡿ᪨ࡢᐃࡵࡀ࡞࠸࡜ࡁࠋࡇ
ࡢሙྜࡣࠊᙜヱၥ㢟ࡀྲྀ⥾ᙺ࡟ᥦ᱌ࡉࢀྲྀࠊ ⥾ᙺࡢᢎㄆࢆᚓࡿ࡜࠸࠺᪉ἲ࡟ࡼࡿ ࡜ࠖ(b)ྕ ࠕᙜヱ఍♫ࡀබ㛤఍♫㸦public company㸧࡛ ࠶ࡿሙྜ࡟࠾
࠸࡚ࠊᙜヱ఍♫ࡢᐃḰࡀྲྀࠊ ⥾ᙺ࡟ᑐࡋᙜヱၥ㢟ࡢᢎㄆࢆᤵᶒࡍࡿ᪨ࡢᐃࡵࢆྵࢇ࡛࠸ࡿ࡜ࡁࠋࡇࡢሙྜࡣࠊᙜヱၥ㢟ࡀᐃḰ࡟ᚑࡗ࡚ྲྀ⥾ᙺ࡟ᥦ᱌
ࡉࢀྲྀ⥾ᙺࡢᢎㄆࢆᚓࡿ࡜࠸࠺᪉ἲ࡟ࡼࡿ ࢆࠖᥖࡆࡿ㸦᮲ᩥヂ࡟ࡘ࠸࡚ࡣࠊࡇࢀ௨㝆ࠊᇶᮏⓗ࡟୰ᮧಙ⏨࣭ ⏣୰ᗤ௓ࠕ࢖ࢠࣜࢫ2006ᖺ఍♫ἲ㸦㸰㸧ࠖ
ẚ㍑ἲᏛ41ᕳ3ྕ204-205㡫࡟౫ࡗ࡚࠸ࡿ㸧ࠋ࡞࠾ࠊࠕබ㛤఍♫ࠖ࡟ࡣබເࡀㄆࡵࡽࢀࡿࡀࠕ⚾఍♫ࠖ࡟ࡣࡇࢀࡀ⚗Ṇࡉࢀ࡚࠸ࡿ࡯࠿ࠊࠕබ㛤఍♫ࠖ
࡟ࡣ᭱ప㈨ᮏ㔠つไࡀㄢࡉࢀࡿ࡞࡝ࡢ┦㐪ࡀ࠶ࡿࠋ 
19 175᮲(6)㡯ࡣࠕ๓㡯ࡢᢎㄆࡣࠊḟࡢྛྕ࡟ᥖࡆࡿ᮲௳ࢆ‶ࡓࡍሙྜ࡟㝈ࡾຠຊࢆ᭷ࡍࡿࠖ࡜ࡋࠊ(a)ྕ ࠕᙜヱၥ㢟ࡢ᳨ウࡀ⾜ࢃࢀࡿ఍㆟య࡟࠾ࡅ
ࡿᐃ㊊ᩘ࡟㛵ࡍࡿ୍ษࡢせ௳ࡀࠊᙜヱྲྀ⥾ᙺࡲࡓࡣࡑࡢ௚୍ษࡢ฼ᐖ㛵ಀྲྀ⥾ᙺࢆ㝖࠸࡚඘㊊ࡉࢀ࡚࠸ࡿࡇ࡜ ࠿ࠖࡘ(b)ྕ ࠕᙜヱၥ㢟ࡀࠊ฼ᐖ㛵ಀྲྀ
⥾ᙺࡢ㆟Ỵᶒ⾜౑ࢆ㝖࠸࡚⌧ᐇ࡟ྜពࡉࢀࡓ࠿ࠊࡲࡓࡣࠊ฼ᐖ㛵ಀྲྀ⥾ᙺࡢ㆟Ỵᶒࢆ⟬ධࡋ࡞࠿ࡗࡓ࡜ࡍࢀࡤྜពࡉࢀ࡚࠸ࡓ࡛࠶ࢁ࠺ࡇ࡜ ࢆࠖ᮲௳
࡟࠶ࡆࡿࠋ 
20 David A. Bennett et al. Palmer's Company Law: Annotated Guide to the Companies Act 2006 (London, Thomson Reuters (Legal) Limited, 
2nd edn, 2009) at 186. 
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ࡓ୍ษࡢ㈈⏘ࠊ᝟ሗࡲࡓࡣᶵ఍ࡢὶ⏝࡟㛵ࡍࡿ➨ 175᮲ࡢ⩏ົࠖࡀࠊྲྀ⥾ᙺ࡛࡞ࡃ࡞ࡗࡓ㝿࡟ࡶᘬࡁ⥆ࡁ⩏ົ࡜
ࡋ࡚ㄢࡉࢀࡿࡇ࡜ࢆつᐃࡋ࡚࠸ࡿࠋ 
࡞࠾ࠊୖグ➨175᮲(2)㡯ࡢࠕᙜヱ఍♫ࡀᙜヱ㈈⏘ࠊ᝟ሗࡲࡓࡣᶵ఍ࢆ฼⏝࡛ࡁࡿ࠿࡝࠺࠿ࡣၥࢃ࡞࠸ࠖ࡜࠸࠺
つᐃࡣࠊ➨175᮲(4)㡯ࠕḟࡢྛྕ࡟ᥖࡆࡿሙྜࡣࠊ➨1㡯ࡢ⩏ົ࡟㐪཯ࡋ࡞࠸ࠖࠋ ࡢ(a)ྕ ࡟ࠕᙜヱ≧ἣࡀࠊྜ⌮
ⓗ࡟ࠊ฼┈┦཯ࢆ⏕ࡌࡉࡏࡿྍ⬟ᛶࡀ࠶ࡿࡶࡢ࡜ࡣࡳ࡞ࡏ࡞࠸ሙྜࠖ࡜つᐃࡉࢀ࡚࠸ࡿࡇ࡜࡜ࡢ㛵ಀ࡛ࠊ࡝ࡢࡼ
࠺࡟ゎ㔘ࡉࢀࡿࡇ࡜࡟࡞ࡿ࠿ࡀၥ㢟࡜࡞ࡿ21ࠋ 
௨ୖࡢ஦᯶ࢆ຺᱌ࡋࠊᮏ✏࡛ࡣ㑥ㄒᩥ⊩ࡢඛ⾜◊✲ࡀᢅࡗ࡚࠸࡞࠸2000ᖺ௨㝆ࡢุ౛ἲࢆ୰ᚰ࡟᳨ウࡍࡿࡇ࡜
࡟ࡍࡿࠋ௨ୗࠊϩ࡟࠾࠸࡚2006ᖺ఍♫ἲ௨๓ࡢ࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫࢆ᳨ウࡋࠊϪ࡟࠾࠸࡚2006ᖺ఍♫ἲ࡟࠾ࡅ
ࡿࠕ఍♫ࡢᶵ఍ࠖ࡟㛵ࢃࡿつᐃࢆᴫほࡋࡓࡢࡕࠊ2006ᖺἲᐇ᪋௨㝆ࡢุ౛ࢆ᳨ウࡍࡿࠋϫ࡛ࡣࠊุ౛ἲࡢ᳨ウࢆ
㋃ࡲ࠼Ꮫㄝࡢぢゎࢆ⤂௓᳨࣭ウࡋࠊϬࢆࡲ࡜ࡵ࡜ࡍࡿࠋ࡞࠾ࠊ௒ᚋࠊྲྀ⥾ᙺࡢ➇ᴗつไ࡜ࡢ㛵ಀ࡛ࠊู✏࡜ࡋ࡚
⿕⏝⪅22ࡢ➇ᴗつไࡢ᳨ウࢆணᐃࡋ࡚࠸ࡿࠋ 
 
 
ϩ㸬2006ᖺ఍♫ἲ௨๓ࡢ࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫ 
㸯㸬ࠕཝ᱁࢔ࣉ࣮ࣟࢳࠖ࡜ࠕᰂ㌾࢔ࣉ࣮ࣟࢳ  ࠖ
࢔࣓ࣜ࢝ἲ࡟࠾ࡅࡿࠕ఍♫ࡢᶵ఍ࠖࡢ⌮ㄽ࡟ࡘ࠸࡚ࡢ࢔ࣉ࣮ࣟࢳ࡟ࡘ࠸࡚ࡣࠊከᵝ࡞ࡶࡢࡀ࠶ࡿࡇ࡜ࡀ⤂௓ࡉ
ࢀ࡚ࡁ࡚࠸ࡿࡀࠊ౛࠼ࡤ௦⾲ⓗ࡞ぢゎࢆࠊձPCG㸦Principles of Corporate Governance: Analysis and 
Recommendations㸧࡟࠾ࡅࡿᇶ‽㸦ALI㸦American Law Institute㸧ᇶ‽㸧23ࠊ࠾ࡼࡧղࢹ࢙ࣛ࢘࢔ᕞุ౛࡟࠾
ࡅࡿᇶ‽㸦ࠕࢹ࢙ࣛ࢘࢔ᇶ‽ 㸧ࠖࡢ 2 ࡘ࡟ᩚ⌮ࡋ࡚ゎㄝࡋ࡚࠸ࡿࡶࡢࡀ࠶ࡿ24ࠋ๓⪅ࡣࠊPCGi5.05ࠕྲྀ⥾ᙺ࡟ࡼ
ࡿ஦ᴗᶵ఍␎ዣ 2ࠖ5࡟࠾࠸࡚♧ࡉࢀ࡚࠸ࡿࡶࡢ࡛࠶ࡾࠊᚋ⪅ࡣGuthࢸࢫࢺ26࡜࠸ࢃࢀࡿࡶࡢ࡜ࡉࢀࡿࠋ 
࢖ࢠࣜࢫἲࡢࠕ఍♫ࡢᶵ఍ࠖ࡟ࡘ࠸࡚ࡣࠊ2ࡘࡢ࢔ࣉ࣮ࣟࢳࠊࡍ࡞ࢃࡕno-conflict࣮ࣝࣝ㸦࠶ࡿ࠸ࡣno-profit
࣮ࣝࣝ㸧࡜▩┪ࡋ࡞࠸ࠕཝ᱁࢔ࣉ࣮ࣟࢳ㸦strict approach㸧ࠖ ࡜no-conflict࣮ࣝࣝ࡜ࡣ␗࡞ࡿࣇ࣮࣒࣮ࣞ࣡ࢡ27ࢆ
⏝࠸ࡓࠕᰂ㌾࢔ࣉ࣮ࣟࢳ㸦flexible approach㸧ࠖ ࡟ศ㢮ࡉࢀ࡚ㄝ᫂ࡉࢀࡿࡇ࡜ࡀከ࠸ࡼ࠺࡛࠶ࡿ28ࠋࡇࡇ࡛ࡣࠊࠕཝ
                                                  
21 ➨171᮲࡞࠸ࡋ➨177᮲࡟ᐃࡵࡽࢀࡓྲྀ⥾ᙺࡀᙜヱ఍♫࡟ᑐࡋ࡚㈇࠺୍⯡ⓗ⩏ົ㸦general duties㸧ࡣࠊ➨170᮲(3)㡯࡟ࡼࡗ࡚ࠕྲྀ⥾ᙺ࡟ᑐࡍ
ࡿ㛵ಀ࡛㐺⏝ࡉࢀࡿࡶࡢ࡜ࡋ୍࡚ᐃࡢࢥ࣮࣭ࣔࣥࣟ ࣮ࣝࣝ࠾ࡼࡧ⾮ᖹἲཎ๎࡟ᇶ࡙ࡃࡶࡢ࡛࠶ࡾྲྀࠊ ⥾ᙺࡀ఍♫࡟ᑐࡋ࡚㈇࠺⩏ົ࡟㛵ࡋ࡚ࡣᙜヱࢥ
࣮࣭ࣔࣥࣟ ࣮ࣝࣝ࠾ࡼࡧ⾮ᖹἲཎ๎࡟௦ࢃࡗ࡚ຠຊࢆ᭷ࡍࡿ ࡜ࠖࡉࢀࡿ୍᪉ྠࠊ ᮲(4)㡯 ࡛ࠕ୍⯡ⓗ⩏ົࡣࠊࢥ࣮࣭ࣔࣥࣟ ࣮ࣝࣝ࠾ࡼࡧ⾮ᖹἲཎ๎࡜
ྠᵝࡢ᪉ἲ࡛ࡇࢀࢆゎ㔘ࡋ㐺⏝ࡍࡿࡶࡢ࡜ࡍࡿ୍ࠋ ⯡ⓗ⩏ົࡢゎ㔘࠾ࡼࡧ㐺⏝࡟ᙜࡓࡗ࡚ࡣࠊᑐᛂࡍࡿࢥ࣮࣭ࣔࣥࣟ ࣮ࣝࣝ࠾ࡼࡧ⾮ᖹἲཎ๎ࢆཧ㓃
ࡍࡿࡶࡢ࡜ࡍࡿࠖ࡜ࡉࢀࡿࡓࡵ175᮲ࡶࡇࢀ࡟ࡼࡿࡇ࡜࡟࡞ࡿࠋ 
22 ࢖ࢠࣜࢫุ౛ἲࡣࠊ⿕⏝⪅࡜౑⏝⪅ࡢ㛫࡟ಙㄆ㛵ಀࡀ⏕ࡌࡿሙྜࡀ࠶ࡾࠊ⿕⏝⪅ࡀཷク⪅ⓗ⩏ົࢆ㈇࠺ሙྜࡀ࠶ࡿࡇ࡜ࢆㄆࡵ࡚࠸ࡿࡀࠊࡇࢀ࡟ࡘ
࠸࡚ࡣᣋ✏ࠕ࢖ࢠࣜࢫἲ࡟࠾ࡅࡿ⿕⏝⪅ࡢཷク⪅ⓗ⩏ົࠖிᅬ64ྕ71㡫௨ୗ㸦2011ᖺ㸧ࢆཧ↷ࠋ 
23 㑥ヂ࡜ࡋ࡚ࠊドๆྲྀᘬἲ◊✲఍ᅜ㝿㒊఍ヂ⦅ࠗࢥ࣮࣏࣮ࣞࢺ࣭࢞ࣂࢼࣥࢫ̿࢔࣓ࣜ࢝ἲᚊ༠఍ࠕࢥ࣮࣏࣮ࣞࢺ࣭࢞ࣂࢼࣥࢫࡢཎ⌮㸸ศᯒ࡜່࿌ࠖ
ࡢ◊✲̿ 2࠘8-30㡫㸦᪥ᮏドๆ⤒῭◊✲ᡤࠊ1994ᖺ㸧ࠋ 
24 Curtis J. Milhaupt⦅ࠗ⡿ᅜ఍♫ἲ 7࠘8-84㡫㸦᭷ᩫ㛶ࠊ2009ᖺ㸧ࠋ 
25 PCGi5.05ࡢ(a)୍ ⯡ཎ๎ࡣࠊࠕḟࡢሙྜࢆ‶ࡓࡍࡢ࡛࡞ࡅࢀࡤྲྀࠊ ⥾ᙺࡣࠊ఍♫ࡢ஦ᴗᶵ఍ࢆ฼⏝ࡋ࡚ࡣ࡞ࡽ࡞࠸ࠖࠋ࡜ࡋࠊࠕ(1)ྲྀ ⥾ᙺࡀ᭱ึ࡟ࠊ
఍♫ࡢ஦ᴗᶵ఍ࢆᥦ౪ࡋࠊࡲࡓ฼┈┦཯࠾ࡼࡧ஦ᴗᶵ఍࡟ࡘ࠸࡚ࡢ᝟ሗ㛤♧ࢆ⾜࠸ࠊ(2)ᙜヱ஦ᴗᶵ఍ࡀ఍♫࡟ࡼࡾᨺᲠࡉࢀ㸦rejection㸧ࠊ࠿ࡘ(3)(A)
࡞࠸ࡋ(C)ࡢ࠸ࡎࢀ࠿࡟࠶ࡓࡿሙྜࠖ࡜ࡋ࡚ࠕ(A)ᙜヱ஦ᴗᶵ఍ࡢᨺᲠࡀࠊ఍♫࡟࡜ࡗ࡚බṇ࡛࠶ࡿሙྜࠊ(B)ᙜヱ஦ᴗᶵ఍ࡢᨺᲠࡀࠊ᝟ሗ㛤♧ࡢᚋࠊ
஦๓࡟฼ᐖ㛵ಀࢆ᭷ࡉ࡞࠸ྲྀ⥾ᙺ࡟ࡼࡾ⤒Ⴀุ᩿ཎ๎㐺⏝ࡢᇶ‽ࢆ‶ࡓࡍ᪉ἲ࡛⾜ࢃࢀࡓሙྜࠊࡲࡓࡣࠊ(C)ᙜヱ஦ᴗᶵ఍ࡢᨺᲠࡀࠊ᝟ሗ㛤♧ࡢᚋࠊ
஦๓࡟ࡲࡓࡣ஦ᚋ࡟฼ᐖ㛵ಀࢆ᭷ࡉ࡞࠸ᰴ୺࡟ࡼࡾ⾜ࢃࢀࠊ࠿ࡘᙜヱᨺᲠࡀᾉ㈝࡟࠶ࡓࡽ࡞࠸ሙྜࠖ࡜ࡍࡿࠋ 
26 Guth v Loft, Inc., 5 A.2d 503 (Del. 1939)࡛ ♧ࡉࢀࡓᇶ‽㸦ࢸࢫࢺ㸧࡛ ࠊḟࡢ4せ௳࡟ヱᙜࡍࡿ࠿ྰ࠿࡟ࡼࡾ஦ᴗᶵ఍ࡢ౵ዣ࡟ヱᙜࡍࡿ࠿࡝࠺࠿ุ
᩿ࡉࢀࡿ࡜ࡍࡿࠋձ఍♫ࡀࡑࡢ஦ᴗᶵ఍ࢆ฼⏝࡛ࡁࡿࡔࡅࡢ㈈ᨻⓗ࡞వ⿱ࡀ࠶ࡗࡓ࠿࡝࠺࠿ࠋղࡑࡢ஦ᴗᶵ఍ࡀࡑࡢ఍♫ࡀ⾜ࡗ࡚࠸ࡿႠᴗ࡜ྠ✀࣭
ྠᵝࡢࡶࡢ㸦in the line of business㸧࡛࠶ࡗࡓ࠿࡝࠺࠿ࠋճ఍♫ࡀࡑࡢ஦ᴗᶵ఍࡟ᑐࡋࠊ㛵ᚰࡲࡓࡣྜ⌮ⓗ࡞ᮇᚅࢆ᭷ࡋ࡚࠸ࡓ࠿ࠋմྲྀ⥾ᙺࡀࡑࡢ
஦ᴗᶵ఍ࢆಶேⓗ࡟฼⏝ࡍࡿࡇ࡜ࡀࠊ఍♫࡟ᑐࡋಙㄆ⩏ົࢆ㈇ᢸࡍࡿ❧ሙ࡜┦ᐜࢀ࡞࠸✀㢮ࡢ⾜Ⅽ࡛࠶ࡿ࠿࡝࠺࠿ࠋ࡞࠾ձ㹼մࡢせ௳ࡣලయⓗ஦ᐇ
࡟ᇶ࡙࠸࡚⥲ྜ⪃㔞ࡉࢀࡿࠋ 
27 ౛࠼ࡤࠊKershawࡣࠊศ㢮ࡢ௙᪉࡜ࡋ࡚ࠕ㈈⏘ⓗ㸦proprietary㸧ࣇ࣮࣒࣮ࣞ࣡ࢡࠖ࡜࠸࠺࿧ࡧ᪉ࢆࡍࡿࠋ఍♫ࡢᶵ఍ࢆ఍♫ࡢ㈈⏘࡜ྠᵝ࡟ࡳ࡞
ࡍ࡜࠸࠺ࡇ࡜࠿ࡽࡃࡿ୺᪨࠿࡜ᛮࢃࢀࡿ㸦David Kershaw Company Law in Context (Oxford University Press, 2nd edn, 2012) at 588㸧ࠋ 
28 Id., at 518; Andrew Keay Directors’ Duties (Bristol, Jordan Publishing, 2nd edn, 2014) at 314; Paul L. Davies & Sarah Worthington Gower 
4 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
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᱁࢔ࣉ࣮ࣟࢳ ࡢࠖྂ඾ⓗ࡞௦⾲࡜ゝࡗ࡚ࡼ࠸Regal (Hastings) Ltd v Gulliver㈗᪘㝔ุỴ29࡜ࠊ࢝ࢼࢲἲࡢࡶࡢ࡛
࠶ࡿࡀ࢖ࢠࣜࢫἲ࡛ࡶࡼࡃཧ↷ࡉࢀࡿࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࡢྂ඾ⓗ௦⾲࡛࠶ࡿAero Service Ltd v O'Malley᭱㧗
⿢ุỴࢆᴫほࡍࡿࠋ
 
㸦㸯㸧Regal (Hastings) Ltd v Gulliver㈗᪘㝔ุỴ 
ᮏุỴࡣ࢖ࢠࣜࢫࡢ⿢ุᡤࡀࠊno-profit࣮ࣝࣝࢆ࠸࠿࡟ཝ᱁࡟ᢚไⓗែᗘ࡛ᢅࡗ࡚ࡁࡓ࠿ࢆ౛ドࡍࡿࡶࡢ࡜ࡋ
࡚ࡼࡃ▱ࡽࢀࡿࡶࡢ࡛࠶ࡿ32ࠋ 
࠙஦ᐇࡢᴫせ  ࠚ
X♫ࡣࠊᫎ⏬㤋ࢆᡤ᭷࣭⟶⌮ࡍࡿ఍♫࡛࠶ࡗࡓࠋX♫ࡢྲྀ⥾ᙺ఍ࡣࠊࡉࡽ࡟2ࡘࡢᫎ⏬㤋ࢆ⋓ᚓࡋࠊ3ࡘࡢᫎ⏬஦
ᴗ඲యࢆ1ࡘࡢ௻ᴗ࡜ࡋ࡚ࠊ➨୕⪅࡟኎༷ࡍࡿィ⏬ࢆ❧࡚ࡓࠋࡲࡎྲྀࠊ ⥾ᙺ఍ࡣࠊ௚ࡢ2ࡘࡢᫎ⏬㤋ࡢ㈤೉ᶒࢆྲྀ
ᚓࡍࡿ୺య࡜ࡋ࡚ࠊᏊ఍♫A♫ࢆタ❧ࡋࡓࠋࡋ࠿ࡋࠊ㈤㈚ேࡣࠊA♫ࡢᡶ㎸㈨ᮏ㔠ࢆ5,000࣏ࣥࢻ௨ୖ࡜ࡍࡿ࠿ࠊX
♫ࡢྲྀ⥾ᙺࡀࠊA♫ࡢമົࡢಖドே࡜࡞ࡿࡇ࡜ࢆせồࡋࡓࠋࡋ࠿ࡋྲྀࠊ ⥾ᙺ㐩ࡣࠊമົࡢಶேಖドࢆࡍࡿࡇ࡜ࡣᮃ
ࡲࡎࠊX♫ࡶA♫ࡢ㈨ᮏ㔠࡜ࡋ 2࡚,000࣏ࣥࢻࢆᡶ࠸㎸ࡴࡇ࡜ࡀ࡛ࡁࡓࡔࡅ࡛࠶ࡗࡓࠋ
ࡑࡇ࡛ࠊX♫ࡢྲྀ⥾ᙺY1ࠊY2ࠊY3ࠊY4ࡣ㸪A♫ࡢቑ㈨ṧ㢠ࡢ3,000࣏ࣥࢻࡢ࠺ࡕ2,000࣏ࣥࢻࢆᘬࡁཷࡅࡿࡇ࡜
࡟ࡋࠊ௚⪅ࡢᘬࡁཷࡅ࡜ྜࢃࡏ࡚A♫ࡢ㈨ᮏ㔠ࡣࠊ5,000࣏ࣥࢻࢆ㉸࠼ࡿࡇ࡜࡜࡞ࡗࡓࠋᙜヱቑ㈨ᘬࡁཷࡅࡢᩘ㐌
㛫ࡢࡕࠊึᮇࡢX♫ࡢィ⏬ࡀ୍㒊ኚ᭦ࡉࢀࠊࡲࡎA♫ࡢ඲ᰴᘧࡀ➨୕⪅࡟ㆡΏࡉࢀࡿࡇ࡜࡜࡞ࡗࡓࠋࡇࡢࡓࡵࠊA
♫ᰴᘧ࡟ࡘ࠸࡚኎༷┈ࡀⓎ⏕ࡋ⤖ᯝⓗ࡟Yࡽࡢ฼┈࡜࡞ࡗࡓࠋࡑࡢᚋࠊᨭ㓄ᰴ୺ࡀ௦ࢃࡗࡓぶ఍♫X♫ࡀཎ࿌࡜࡞
ࡗ࡚ࠊYࡽ࡟ᑐࡋࠊཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧ࡢ㐪཯࡜ࡋ Y࡚ࡽࡀᚓࡓᏊ఍♫ᰴᘧࡢ኎༷┈ࡢཎ࿌࡬ࡢ㏉㑏
ࢆồࡵ࡚ッゴࢆᥦ㉳ࡋࡓࠋཎᑂࡣࠊX♫ࡢㄳồࢆㄆࡵ࡞࠿ࡗࡓࡓࡵࠊX♫ࡀୖッࡋࡓࡢࡀᮏ௳࡛࠶ࡿࠋ
ุ࠙᪨ ࠚ
 ◚Რ⮬ุࠋ
 ࠕཷㄆ⪅㸦fiduciary㸧ࡢᆅ఩ࢆ⏝࠸ࡿ⪅ࡀ฼ᚓࢆᚓࡓሙྜࡣࠊ⾮ᖹἲ࣮ࣝࣝ㸦rule of equity㸧ࡀᙉࡃせồࡉࢀࠊ
ࡑࡢ฼ᚓࢆൾ㑏ࡍࡿ㸦account for that profit㸧㈐௵ࡀ⏕ࡌࡿࠋࡇࢀࡣࠊブḭ㸦fraud㸧ࡣ↓࠿ࡗࡓ࡜࠿ࠊၿព㸦bona 
fides㸧ࡢḞዴࡣ↓࠿ࡗࡓ࡜࠿࣭ࠊ ࣭࣭ ࠶ࡿ࠸ࡣࠊ฼ᚓ⪅ࡀ฼ᚓࡢ※ࢆᚓࡿࡇ࡜࡟ࡘ࠸࡚ཎ࿌ࡢࡓࡵࡢ⩏ົࡢୗ࡟࠸
ࡓ࠿࡝࠺࠿ࠊ࠶ࡿ࠸ࡣࠊᙼࡀࣜࢫࢡࢆ࡜ࡗࡓ࠿ࠊࡶࡋࡃࡣཎ࿌ࡢ฼┈ࡢࡓࡵ࡟⾜ືࡋࡓ࠿ྰ࠿ࠊ࠶ࡿ࠸ࡣཎ࿌ࡀ
ᐇ㝿࡟ᦆᐖࢆ⿕ࡗ࡚࠸ࡿ࠿ࠊ࠶ࡿ࠸ࡣᙼࡢ⾜Ⅽ࡟ࡼࡗ࡚฼┈ࢆᚓࡓ࠿࡝࠺࠿ࠊ࡜࠸࠺ࡼ࠺࡞ၥ࠸ࡸ⪃៖࡟ᕥྑࡉ
ࢀ࡞࠸ࠋࡑࡢ㈐௵ࡣࠊ฼ᚓࡀ⾲᫂ࡉࢀࡓ≧ἣ࡛⏕ࡌࡓ࡜࠸࠺༢࡞ࡿ஦ᐇ࠿ࡽ⏕ࡌࡿࠋ฼ᚓ⪅ࡣࠊṇ┤ࠊၿព࡛࠶
                                                                                                                                                  
Principles of Modern Company Law (London, Sweet & Maxwell, 10th edn, 2016) at 541. 
29 [1942] 1 All ER 378, [1967] 2 AC 134, [1942] UKHL 1.  
30 [1974] SCR 592. 
31 ࢥ࢙ࣔࣥ࢘ࣝࢫ㸦the Commonwealth㸧ἲᇦ࡟࠾࠸࡚ࡶࠊከࡃࡢᅜ࡛ࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࢆ᥇⏝ࡋࡓุ౛ࡣከᩘ࠶ࡿࠋ࢝ࢼࢲࡢCanadian Aero 
Service Ltd v O'MalleyุỴ௨እ࡟ࡶྠᅜࡢPeso Silver Mines Ltd v CropperุỴ㸦[1966] 58 DLR 1㸧ࡸࠊ࣮࢜ࢫࢺࣛࣜ࢔ࡢQueensland Mines Ltd 
v HudsonุỴ㸦(1978) 52 ALJR 399 (PC)㸧࡞࡝ࡀࠊࡇࡢ࢔ࣉ࣮ࣟࢳࡢⴭྡ࡞ࡶࡢ࡜ࡉࢀ࡚࠸ࡿ㸦A Keay, supra note 28, at 317.㸧 
32 ࢖ࢠࣜࢫ఍♫ἲ࡟㛵ࢃࡿno-conflict࣮ࣝࣝ࡜no-profit࣮ࣝࣝ࡟ࡘ࠸࡚ࡣࠊᣋ✏ࠕ࢖ࢠࣜࢫ఍♫ἲ࡟࠾ࡅࡿྲྀ⥾ᙺࡢཷク⪅ⓗ⩏ົ F̿iduciary duty
࡜Non-fiduciary dutyࡢほⅬࢆ୰ᚰ࡜ࡋ࡚̿ ிࠖᅬ63ྕ51-58㡫㸦2011ᖺ㸧ࠋRegalุỴ௨๓࡟no-profit࣮ࣝࣝࡀཝ᱁࡟㐺⏝ࡉࢀࡓ࣮ࣜࢹ࢕ࣥࢢ
ࢣ࣮ࢫ࡛ⴭྡ࡞ࡶࡢ࡜ࡋ࡚ࠊ࢝ࢼࢲࡢ஦౛ࡀࠊᯡᐦ㝔㸦Privy Council㸧࡟ୖッࡉࢀࡓCook v DeeksุỴ㸦[1916] AC 554㸧ࡀ࠶ࡿࠋ࡞࠾ࠊno-profit
࣮ࣝࣝࡀࠊno-conflict࣮ࣝࣝࡢࢧࣈ࣮࡛ࣝࣝ࠶ࡿࡢ࠿ࠊ࠶ࡿ࠸ࡣ⊂❧ࡋࡓ༢⊂࣮ࣝࣝ࡞ࡢ࠿ࡢ㆟ㄽࡀ࠶ࡿࡀࠊ㏆᫬ࡣno-profit࣮ࣝࣝࡣno-conflict
࣮ࣝࣝࡢࢧࣈ࣮࡛ࣝࣝ࠶ࡿ࡜ࡍࡿぢゎࡀ᭷ຊࡢࡼ࠺࡛࠶ࡿ㸦Towers v Premier Waste Management Ltd [2011] EWCA Civ 923 at [48] per 
Mummery LJ㸧ࠋ 
33 ᮏ✏࡛ࡣfiduciary dutyࢆ୰ᮧ࣭ ⏣୰࣭ ๓ᥖὀ18ࠊ206㡫࡜ྠᵝ࡟ࠕཷク⪅ⓗ⩏ົ ࡜ࠖヂฟࡋ࡚࠸ࡿࠋ୰ᮧ࣭ ⏣୰ᩥ⊩ࡀfiduciary dutyࢆࠕಙㄆ
㸦ಙ௵㸧⩏ົ࡛ࠖࡣ࡞ࡃࠕཷク⪅ⓗ⩏ົࠖ࡜ヂฟࡋࡓពᅗࡣᩥ⊩ୖ᫂ࡽ࠿࡛ࡣ࡞࠸ࡀࠊ➹⪅࡜ࡋ࡚ࡣᮏ✏࡛ࡶ᳨ウࡋ࡚࠸ࡃࡼ࠺࡟ࠊ࢔࣓ࣜ࢝ἲ࡜ࡣ
␗࡞ࡿ≉ᚩࢆ࢖ࢠࣜࢫἲࡢfiduciary dutyࡀ㸦no-conflict࣮ࣝࣝ࡞࡝ࡢಙクἲ⌮ࡀᙉᅛ࡟ṧࡾࠊ௬ᐃⓗዎ⣙⌮ㄽࡀ⏝࠸ࡽࢀ࡙ࡽ࠸࡜࠸࠺ࡼ࠺࡞ព࿡
࡛㸧ᣢࡗ࡚࠸ࡿ࡜࠸࠺୺᪨࡛⏝࠸ࡿࠋ 
イギリス会社法における取締役の競業規制の展開（１） 5
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ࡗࡓ࡜ࡋ࡚ࡶࠊ฼ᚓࡢൾ㑏ࡢࣜࢫࢡ࠿ࡽ㏨ࢀࡿࡇ࡜ࡣ࡛ࡁ࡞࠸34ࠖࠋ  
 ࠙ศᯒ  ࠚ
ᮏุỴࡣࠊ࢖ࢠࣜࢫἲࡀṔྐⓗ࡟ࠊྲྀ⥾ᙺࡢ฼ᚓ࡟ࠊ㠀ᖖ࡟ཝ᱁㸦strict㸧࡟ᑐᛂࡋ࡚ࡁࡓ౛ࢆ♧ࡋ࡚࠸ࡿࠋࡇ
ࡇ࡛ࡣno-profit࣮ࣝࣝࡀ㠀ᖖ࡟ཝ᱁࡟㐺⏝ࡉࢀ࡚࠸ࡿࡓࡵࠊ⿢ุᡤࡣ฼┈┦཯ࡢ஦ᐇࡢෆᐜ࡟ࡘ࠸࡚ࡣᑂᰝࡋ࡚
࠸࡞࠸ࠋࡍ࡞ࢃࡕࠊ฼┈┦཯ࡑࡢࡶࡢࡀ⩏ົ㐪཯ࡑࡢࡶࡢ࡜ࡉࢀ࡚࠸ࡿࠋࡇࡇ࡛ࡣࡑࡢཝ᱁ᛶࡀࠊಙㄆ㛵ಀࡢ୰
࡟࠾࠸࡚ࠊཷ┈⪅ࡀᦆኻࢆド᫂ࡍࡿᚲせࡀ࡞࠸ࡇ࡜ࢆព࿡ࡍࡿࠋ 
ࡲࡓࠊྲྀ⥾ᙺࡀᖖ࡟ㄔᐇ࡟㸦good faith㸧⾜ືࡋ࡚࠸ࡓ࡟ࡶ࠿࠿ࢃࡽࡎࠊ⩏ົ㐪཯࡜࡞ࡿ࡜ࡉࢀ࡚࠸ࡿࠋRegal 
HastingsุỴࡢ࢔ࣉ࣮ࣟࢳ࡛ࡣࠊࡶࡋ఍♫࡟ᶵ఍ࡀ⏕ࡌ࡚࠸ࡿ࡞ࡽࠊࡑࢀࡣᚲࡎಖㆤࡉࢀࡿάືࡢ⠊ᅖෆ࡟࠶ࡿ
ࡇ࡜࡜࡞ࡾྲྀࠊ ⥾ᙺࡢഃࡀ࠸࠿࡟ၿព㸦bona fides㸧࡛ ࠶ࡗ࡚ࡶࠊ࠶ࡿ࠸ࡣᙜヱ఍♫ࡀᙜヱᶵ఍ࢆ⋓ᚓ࡛ࡁ࡞ࡃ࡚
ࡶࠊ⩏ົ㐪཯࡜࡞ࡿ35ࠋ 
 
㸦㸰㸧Canadian Aero v O’malley᭱㧗⿢ุỴ  
ᮏุỴࡣࠊ࢖ࢠࣜࢫἲ࡛ࡶ᥇⏝ࡉࢀࡓࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦maturing business opportunity㸧ࠖ ࢔ࣉ࣮ࣟࢳࢆᒎ
㛤ࡉࡏࡓ࢝ࢼࢲ᭱㧗⿢ุỴ࡜ࡋ࡚ព⩏ࢆ᭷ࡍࡿࡶࡢ࡛࠶ࡿࠋ 
࠙஦ᐇࡢᴫせ  ࠚ
X♫ࡣࠊ୺࡟ᆅᙧㄪᰝ࡜ᆅᅗస〇ࢆᴗ࡜ࡍࡿ఍♫࡛࠶ࡾࠊࡑࡢᑐ㇟㢳ᐈࡣ࢞࢖࢔ࢼඹ࿴ᅜᨻᗓ࡛࠶ࡗࡓࠋࡲࡓࠊ
Y1㸦president㸧ࠊY2㸦vice-president㸧ࠊY3ࡣࡑࡢྲྀ⥾ᙺ࡛࠶ࡗࡓࠋXࡢぶ఍♫ࡀ1961ᖺ࡟㈙཰ࡉࢀࡿ࡜࠸࠺஦
ែࡀ࠶ࡾࠊ1965 ᖺ࡟ࡣࠊY1~3ࡣᆅᙧㄪᰝ࡜ᆅᅗస〇ࢆᴗ࡜ࡍࡿ᪂఍♫ࢆタ❧ࡍࡿࡓࡵ࡟ࠊྲྀ⥾ᙺᑵ௵୰࡟ࡑࡢ
‽ഛࢆ㛤ጞࡋࡓୖ࡛ྲྀ⥾ᙺࢆ㎡௵ࡋࠊ1966ᖺ9᭶࡟ࡣ᪂఍♫ࡢY4♫ࢆタ❧ࡋࡓࠋ࢞࢖࢔ࢼᨻᗓ࡜ࡢᆅᙧㄪᰝ࡜
ᆅᅗస〇ࡢࡓࡵࡢྲྀᘬ࡟ࡘ࠸࡚ࠊY1~2ࡀ‽ഛࢆ⾜࠸ධᮐ࡟ཧຍࡋࡓY4♫ࡣࠊ1966ᖺ11᭶࡟ࡇࢀ࡟㛵ࢃࡿዎ⣙
ㄪ༳࡟ᡂຌࡋࡓࠋX♫ࡣࠊYࡽࡀࠊX♫ࡀᚑ᮶࠿ࡽ㏣ồࡋ࡚࠸ࡓ఍♫ࡢᶵ఍ࢆ୙ᙜ࡟ὶ⏝ࡋࡓ࡜ࡋ࡚ࠊᙼࡽࡀᙜ
ヱዎ⣙࠿ࡽᚓࡓ฼ᚓࡢൾ㑏㸦account㸧36ࢆッ࠼ࡓࠋཎᑂ㸦Court of Appeal for Ontario㸧ࡣࠊno-profits࣮ࣝࣝࢆࠊ
༢࡟ྲྀ⥾ᙺࡀᙜヱ఍♫࡟࠾ࡅࡿ⫋ົ࡟ࡘ࠸࡚ࡢᶵ఍ࢆὶ⏝ࡍࡿࡇ࡜ࢆ⚗ࡌࡿ࣮ࣝࣝ࡜ࡋ࡚㐺⏝ࡋࠊY ࡽࡢ㈐௵ࢆ
ྰᐃࡋࡓࡓࡵࠊX♫ࡀୖッࡋࡓࡢࡀᮏ௳࡛࠶ࡿࠋ 
ุ࠙᪨  ࠚ
୍㒊◚Რ⮬ุࠊ୍㒊Რ 3༷7ࠋ 
ࠕY1ࡸ Y2ࡢࡼ࠺࡞ྲྀ⥾ᙺ࠶ࡿ࠸ࡣᙺဨࡣࠊ⛎ᐦ⿬࡟࠶ࡿ࠸ࡣ㸦஦ᐇࡢ᏶඲࡞ࡿ㛤♧࡟ࡼࡗ࡚㐺ษ࡟᫂ࡽ࠿࡟
ࡉࢀࡓୖ࡛ࡢ㸧఍♫ࡢᢎㄆ࡞ࡋ࡟ࠊᙜヱ఍♫࡟ᒓࡍࡿ࠿㸦belonging to the company㸧࠶ࡿ࠸ࡣᙜヱ఍♫ࡀ஺΅ࡋ
࡚࠸ࡿࠊ࠸࠿࡞ࡿ㈨⏘ࡶࡋࡃࡣ஦ᴗࡢඃ఩ᛶࡶᙼࡽ⮬㌟ࡢࡓࡵ࡟ᚓࡿࡇ࡜ࡣ࡛ࡁ࡞࠸ࡢ࡛࠶ࡾࠊ≉࡟ᙜヱྲྀ⥾ᙺ
ࡸᙺဨࡀࠊᙜヱ఍♫ࡢࡓࡵ࡟ࡑࡢ஺΅࡟ཧຍࡋ࡚࠸ࡿሙྜࡣࡑ࠺࡛࠶ࡿ࣭ࠋ ࣭࣭࣭  ࣭
                                                  
34 [1967] 2 AC 134 at 144-145 per Lord Russell Killowen. 
35 ཝ᱁࢔ࣉ࣮ࣟࢳࢆ⏝࠸ࡓุỴ࡜ศ㢮ࡉࢀ࡚࠸ࡿࡀࠊᙜヱྲྀ⥾ᙺࡀㄔᐇ࡟㸦good faith㸧⾜ືࡋ࡚࠾ࡽࡎ㈐௵ࢆ㈇ࢃࡉࢀࡓࡶࡢ࡜ࡋ࡚ࠊIndustrial 
Development Corp v CooleyุỴ㸦[1972] 1WLR 443㸧ࡀ࠶ࡿࠋᙜヱྲྀ⥾ᙺࡣྲྀࠊ ⥾ᙺᅾ௵ᮇ㛫࡟ࡣ฼┈ࡣᚓ࡚࠸࡞࠸ࡀྲྀࠊ ⥾ᙺᑵ௵୰࡟ᙜヱὶ⏝
ࡣጞࡲࡗ࡚࠾ࡾࠊ㎡௵ᚋ࡟᏶඲࡟ᐇ⌧ࡋࡓ࡜࠸࠺ࡶࡢ࡛࠶ࡿࠋᙜヱྲྀ⥾ᙺࡣࠊ఍♫ࡀዎ⣙ࢆࡍࡿ࠿ࡶࡋࢀ࡞࠸஺΅࡛఍♫ࡢ௦⾲࡜ࡋ࡚⾜ືࡋ࡚࠾ࡾࠊ
ᙼࡢ⿢㔞ࡣ㠀ᖖ࡟ᗈ⠊࡛࠶ࡗࡓࠋ⿕࿌ྲྀ⥾ᙺࡣࠊ⑓Ẽࢆ⿦ࡗ࡚ࠊᙼࡢ㎡⫋ࢆィ⏬ࡋࠊ㎡⫋ᚋᙜヱ఍♫࡜➇ᴗ࡜࡞ࡿࡇ࡜ࡶணᮇࡋ࡚࠸ࡓ஦౛࡛࠶ࡿࠋ 
36 ฼ᚓࡢൾ㑏ࡲࡓࡣ฼ᚓࡢ࢔࢝࢘ࣥࢺ㸦account of profit㸧ࡣࠊཷク⪅ⓗ⩏ົ㐪཯࡟ᑐࡍࡿᩆ῭ࡢ1ࡘ࡛࠶ࡿࡀࠊసࡽࢀࡓ฼ᚓࡣൾ㑏ࡍ࡭ࡁ࡛࠶ࡿ
࡜࠸࠺ཷㄆ⪅ࡢ⩏ົ࡛ࡶ࠶ࡿࠋࡲࡓࠊࡑࡢ┠ⓗࡣཷㄆ⪅ࡢᶒ㝈እࡢ฼ᚓࢆྤࡁฟࡉࡏࡿࡇ࡜࡟࠶ࡿ㸦ᣋ✏ࠕ࢖ࢠࣜࢫ఍♫ἲ࡟࠾ࡅࡿྲྀ⥾ᙺࡢཷク⪅
ⓗ⩏ົ㐪཯࡟ಀࢃࡿ఍♫ࡢᩆ῭ࠖிᅬ65ྕ12㡫㸦2011ᖺ㸧㸧ࠋ฼ᚓࡢൾ㑏࡟ࡼࡿᩆ῭ࡣࠊ➇ᴗᒁ㠃࡟࠾࠸࡚ࡣࠊ౛࠼ࡤࠊࢃࡀᅜ఍♫ἲ➨423᮲2
㡯ࡢᦆᐖ㢠ࡢ᥎ᐃつᐃ࡜㢮ఝࡢຠᯝࢆᣢࡘ࡜⪃࠼ࡽࢀࡿࠋ 
37 Yࡽࡢ⩏ົ㐪཯ࢆㄆࡵࡓࡀࠊධᮐ࡟㛵ࢃࡗ࡚࠸࡞࠸Y3࡬ࡢㄳồࡣㄆࡵࡽࢀ࡚࠸࡞࠸ࠋ 
6 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
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ࡇࡢ⌮㸦ethic㸧ࡣྲྀࠊ ⥾ᙺࡸᙺဨࡀࠊᙼࡢ఍♫ࡀ✚ᴟⓗ࡟㏣ồࡋࠊᙼࡀ㛵㐃ࡋ࡚࠸ࡓᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦maturing 
business opportunity㸧ࢆᙼࡽ⮬㌟ࡢࡓࡵ࡟ዣࡗࡓࡾࠊ௚ࡢ⪅ࡸ఍♫ࡢࡓࡵ࡟㌿⏝ࡍࡿࡇ࡜ࢆ୙㐺᱁࡜ࡍࡿࠋᙼࡣ
ࡲࡓᙼࡢ㎡⫋ᚋ࡛ࡉ࠼ࠊࡑࡢ㎡⫋ࡀࠊࡲࡉ࡟఍♫࡟ࡼࡗ࡚㏣ồࡉࢀ࡚࠸ࡓᙜヱᶵ఍ࢆᙼ⮬㌟ࡢࡓࡵ࡟⋓ᚓࡍࡿ㢪
ᮃ࡟ࡼࡗ࡚ᘬࡁ㉳ࡇࡉࢀࡓ࠿ᙳ㡪ࡉࢀࡓ࡜ゝ࠼ࡿሙྜࠊ࠶ࡿ࠸ࡣࠊ᪂ࡓ࡞๰ᴗຊ㸦fresh initiative㸧ࡀᙼࢆᚋ࡟⋓
ᚓࡋࡓᙜヱᶵ఍࡟ᑟ࠸ࡓ࡜࠸࠺ࡼࡾࠊࡑࢀࡀᙜヱ఍♫࡟࠾ࡅࡿᙼࡢ❧ሙ࡟ࡼࡿࡶࡢ࡛࠶ࡗࡓ࡜࠸࠺ሙྜ࡟ࡣࠊࡑ
ࡢ⾜Ⅽࢆ⾜࠺ࡇ࡜ࡣ㑊ࡅ࡞ࡅࢀࡤ࡞ࡽ࡞࠸38ࠖࠋ  
ࠕཎᑂࡢ☜ᐃࡋࡓ஦ᐇ࡟ࡼࢀࡤ࣭ࠊ ࣭࣭ 㸦࣭ඖྲྀ⥾ᙺࡢ㸧ཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧㐪཯ࡀ࠶ࡿࠋ⚾ࡣࠊἲ
つ࡛࠶ࡿ࠿ࡢࡼ࠺࡟ゎࡉࢀࡿࠊ࡝ࢇ࡞㈐௵ࡢ࣮ࣝࣝࡶつᐃࡍࡿࡇ࡜ࡣ࡞࠸ࠋྲྀ⥾ᙺ࠶ࡿ࠸ࡣᙺဨࡀ⤒Ⴀ࡟࠾࠸࡚
ᚑࢃ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠊᛅᐇࠊㄔᐇ㸦good faith㸧ࠊ฼┈┦཯࡜⮬ᕫ฼┈ࡢ㑊Ṇ⩏ົࡢ୍⯡ⓗᇶ‽ࡣࠊ࡝ࡢ஦౛࡟
࠾࠸࡚ࡶ᏶඲࡟ิᣲࡋࡼ࠺࡜ヨࡳࡿࡢࡣᅔ㞴࡛࠶ࡿࡼ࠺࡞ከᩘࡢせᅉ࡟ࡼࡗ࡚ࢸࢫࢺࡉࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠋ㸦ࡇ
ࢀࡽࡢせᅉࡣࠊ㸧ᆅ఩࠶ࡿ࠸ࡣ⫋ົ࡟࠾࠸࡚ࡢ఍♫ࡢᶵ఍ࡢᛶ㉁࡜ࡑࡢ⇍ᡂᗘྜ࠸ࠊࡑࡢ≉ᚩࠊࡑࡋ࡚ྲྀ⥾ᙺ࠶ࡿ
࠸ࡣ⤒Ⴀ㝕ࡢࡑࢀ࡜ࡢ㛵ಀࠊᡤ᭷ࡉࢀࡓ▱㆑ࡢ㔞ࠊࡑࢀࡀ⋓ᚓࡉࢀࡓ≧ἣ࡜ࡑࢀࡀ≉ู࡛࠶ࡿ࠿ྰ࠿ࠊ࠶ࡿ࠸ࡣ
ᐇ㝿࡟ಶேⓗ࡞ࡶࡢ࡛࠶ࡗࡓ࠿࡝࠺࠿ࡸࠊ㐪཯ࡀ㉳ࡇࡗࡓ࡜୺ᙇࡉࢀ࡚࠸ࡿཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧ࡢ⥅
⥆࡟㛵ࡍࡿ఍♫࡜ࡢ㛵ಀ⤊஢ᚋࡢ᫬㛫ࠊࡑࡋ࡚ࠊᙜヱ㛵ಀࡢ⤊஢ࡀࠊ㏥⫋ࠊ㎡⫋࠶ࡿ࠸ࡣゎ௵࡟ࡼࡿࡢ࠿࡝࠺࠿
࡜࠸࠺ࡼ࠺࡞≧ἣࠊ࡛࠶ࡿ39ࠖࠋ  
࠙ศᯒ  ࠚ
ᮏุỴࡣࠊཎᑂࡢぢゎ࡟ࡳࡽࢀࡿࡼ࠺࡞no-conflicts࣮ࣝࣝ࡜no-profit࣮ࣝࣝࡢࣇ࣮࣒࣮ࣞ࣡ࢡࢆ㈐௵ࡢ၏୍
ࡢᇶ♏࡛ࡣ࡞࠸࡜ࡋࡓࠋᮏุỴ࡟ࡼࡗ࡚ᐃᚊࡉࢀࡓ࢔ࣉ࣮ࣟࢳ㸦ࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍࢔ࣉ࣮ࣟࢳ 㸧ࠖࡣࠊ⌧ᅾࡢྲྀ
⥾ᙺࡔࡅ࡛࡞ࡃඖྲྀ⥾ᙺ࡟ࡶ㐺⏝ࡉࢀࡿࠋࡶࡋࠊඖྲྀ⥾ᙺࡀ౑⏝ࡋࡓᶵ఍ࡀࠊᙜヱ఍♫ࡀᙜヱྲྀ⥾ᙺࡢ㎡⫋ࡢ௨
๓࡟✚ᴟⓗ࡟㏣ồࡋ࡚࠸ࡓࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦maturing business opportunity㸧ࠖ ࡛࠶ࡿ࡞ࡽࠊᙜヱᶵ఍ࡣ఍♫
࡟ࠕᒓࡋ࡚࠸ࡿࡶࡢ㸦belonging㸧ࠖ ࡜ࡋ࡚ᢅࢃࢀࡿࠋྲྀ⥾ᙺࡣࠊ఍♫࡟ࠕᒓࡍࡿࠖࡶࡢࢆᚓࡿࡇ࡜ࡣ࡛ࡁࡎࠊࡶ
ࡋᙼࡀࡑࢀࢆὶ⏝ࡋ࡚࠸ࡓ࡜࡞ࢀࡤࠊᙜヱྲྀ⥾ᙺࡣᙼࡀࡑࡇ࠿ࡽసࡾฟࡋࡓ࡝ࢇ࡞฼ᚓࡶൾ㑏ࡋ࡞ࡃ࡚ࡣ࡞ࡽ࡞
࠸࡜ࡍࡿࠋ 
 
㸰㸬࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫࡢ᳨ウ 
ୖグ1. ࡛ࡣࠊ➇ᴗつไ࡟࠾ࡅࡿࠕཝ᱁࢔ࣉ࣮ࣟࢳ ࡜ࠖࠕᰂ㌾࢔ࣉ࣮ࣟࢳ ࡟ࠖࡘ࠸࡚ྂ඾ⓗ࡞ุ౛ἲࢆ☜ㄆࡋࡓ
ࡀࠊ௨ୗࠊ2000ᖺ௨㝆㸦ࡓࡔࡋࠊ2006ᖺ఍♫ἲไᐃ௨๓㸧ࡢ୺せ࡞࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫ40ࢆࠊ୧࢔ࣉ࣮ࣟࢳࡢᑐ
ẚ࡟ὀ┠ࡋ࡞ࡀࡽࠊ᫬⣔ิ࡛ᴫほࡍࡿࠋ࡞࠾ࠊ2006 ᖺἲไᐃ┤๓ࡢ஦౛࡛ࠊྲྀ⥾ᙺࡢ㎡⫋๓ᚋࡢࠕ఍♫ࡢᶵ఍ࠖ
ࡢྲྀᚓၥ㢟࡟ࡘ࠸࡚ࠊከࡃࡢඛ౛ࢆཧ↷ࡋ࡚࠸ࡿFoster Bryant Surveying Ltd v Bryant᥍ッ㝔ุỴ41࡟ࡘ࠸࡚
ࡣࠊ3. ࡟࠾࠸࡚ⱝᖸヲ⣽࡟᳨ウࡍࡿࠋ  
 
                                                  
38 [1974] SCR 592 at 607-608 per Laskin J. 
39 [1974] SCR 592 at 621 per Laskin J. 
40 ୺せ࡞࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫࡢ㑅ᢥ࡟ᙜࡓࡗ࡚ࡣࠊḟࡢࢣ࣮ࢫࣈࢵࢡࠊࢸ࢟ࢫࢺࢆ୺࡟ཧ↷ࡋࡓࠋLen Sealy & Sarah Worthington Sealy & 
Worthington’s Cases and Materials in Company Law (Oxford University Press, 10th edn, 2013); Davies & Worthington, supra note 28; Keay, 
supra note 28; Kershaw, supra note 27. 
41 [2007] EWCA Civ 200. 
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㸦㸯㸧CMS Dolphin v Simonet42㧗➼ἲ㝔ุỴ  
ᮏุỴࡣࠊIsland Export Finance Ltd v UmunnaุỴ࡞࡝࡜ྠᵝ࡟ࠊศ㢮ୖࡣࠕᰂ㌾࢔ࣉ࣮ࣟࢳ ࡟ࠖྵࡲࢀࡿ
ࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍ࠖ࢔ࣉ࣮ࣟࢳࡀ㐺⏝ࡉࢀࡓ஦౛࡛࠶ࡿࠋ 
࠙஦ᐇࡢᴫせ  ࠚ
Xᗈ࿌఍♫ࡣࠊAࡀฟ㈨ࢆࡋࠊYࡀྲྀ⥾ᙺ࡜ࡋ࡚ᴗົᇳ⾜ࢆᢸᙜࡋ࡚࠸ࡿ఍♫࡛࠶ࡗࡓࠋX♫ࡀ㈨㔠୙㊊࡟ᝎ
ࡲࡉࢀ࡚࠸ࡓࡇ࡜࡟ࡼࡾA࡜Y㛫࡟ࡣ୙࿴ࡀເࡾࠊYࡣࠊX♫ࡢྲྀ⥾ᙺࡢᆅ఩ࢆ㎡௵ࡋࠊ௚ࡢᗈ࿌ᴗ⤒㦂⪅࡜࡜
ࡶ࡟᪂ᗈ࿌఍♫ࢆタ❧ࡋࡓࠋࡇࢀ࡟క࠸ࠊX♫ࡢ඲ᚑᴗဨࡣYࡢタ❧ࡋࡓ᪂఍♫࡟㌿⫋ࡋࠊ୺せ㢳ᐈࡶ᪂఍♫࡟
ྲྀᘬࢆ⛣ࡋࡓࠋX♫ࡣYࡢ⾜ⅭࡣX♫࡟ᑐࡍࡿᛅᐇ⩏ 㸦ົduty of loyalty㸧㐪཯࡛࠶ࡿ࡜ࡋ࡚ࠊッ࠼ࢆᥦ㉳ࡋࡓࠋ
ࡇࢀ࡟ᑐࡋࠊYࡣࠊྲྀ⥾ᙺ㎡௵ᚋࡣࠊࡶࡣࡸX♫࡟ᑐࡋᛅᐇ⩏ົࢆ㈇࠺ࡶࡢ࡛ࡣ࡞࠸᪨ࠊ୺ᙇࡋࡓࠋ 
ุ࠙᪨  ࠚ
ㄳồㄆᐜࠋ 
ࠕ࣭࣭࣭㎡⫋ᚋ࡟఍♫ࡢᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦a maturing business opportunity㸧ࢆὶ⏝ࡋࡓྲྀ⥾ᙺࡢ㈐௵ࡢᇶ
♏࡜࡞ࡗ࡚࠸ࡿࡶࡢࡣࠊྲྀ⥾ᙺࡀཷク⪅ⓗ⩏ົ㸦fiduciary duties㸧ࢆ㈇ࡗ࡚࠸ࡿࡇ࡜࡟㛵ࡋࠊᙜヱᶵ఍ࡀࠊ఍♫
ࡢ㈨⏘㸦property of the company㸧࡛࠶ࡿ࠿ࡢࡼ࠺࡟ᢅࢃࢀࡿ࡜࠸࠺ࡇ࡜࡛࠶ࡿࠋᙼࡣࠊ㎡⫋ᚋ࡟ᙜヱᶵ఍ࢆὶ
⏝ࡍࡿࡇ࡜ࢆ᥈ồࡍࡿࡇ࡜࡟ࡼࡗ࡚ࠊᙼ⮬㌟ࡢࡓࡵ࡟ࡑࡢ㈨⏘ࢆ⚾≀໬㸦appropriating㸧ࡋ࡚࠸ࡿࡇ࡜࡟࡞ࡿ43ࠖࠋ  
࠙ศᯒ  ࠚ
ࡇࡢุỴࡣࠊCanadian Aero Service Ltd v O'MalleyุỴࡢぢゎ44ࠊࡍ࡞ࢃࡕྲྀࠊ ⥾ᙺࡀᅾ⫋᫬࡟ࠕᡂ⇍ࡋࡓ஦
ᴗᶵ఍ࠖࢆὶ⏝ࡍࡿࡇ࡜ࡀ࡛ࡁ࡞࠸ࡢࡳ࡞ࡽࡎࠊࡑࡢ㎡⫋ᚋ࡛࠶ࡗ࡚ࡶࠊ఍♫ࡀồࡵ࡚࠸ࡓᶵ఍ࢆྲྀ⥾ᙺ⮬㌟ࡀ
⋓ᚓࡍࡿ㢪ᮃ࡟ࡼࡗ࡚㎡⫋ࡀᘬࡁ㉳ࡇࡉࢀࡿ࠿ࠊ࠶ࡿ࠸ࡣᙳ㡪ࡉࢀ࡚࠸ࡿ࡜࠸࠺ࡇ࡜࡛࠶ࢀࡤチࡉࢀ࡞࠸࡜࠸࠺
ぢゎࢆ㐺⏝ࡋ45ࠊYࡣX♫࡟ᑐࡋ฼ᚓࡢൾ㑏㸦account for profits㸧ࡢ㈐௵ࡀ࠶ࡿ࡜ࡉࢀࡓ46ࠋࡓࡔࡋࠊࠕᙜヱ⩏ົ
㐪཯࡜ཷㄆ⪅㸦fiduciary㸧ࡀ㈐௵ࡀ࠶ࡿ฼ᚓࡢ㛫࡟ࡣࠊྜ⌮ⓗ࡞㛵ಀࡀ࡞ࡃ࡚ࡣ࡞ࡽ࡞࠸ࠖࠋ 47࡜ࡶㄝ♧ࡉࢀ࡚࠸
ࡿࠋ 
 
㸦㸰㸧In Plus Group Ltd v Pyke48᥍ッ㝔ุỴ 
ࡇࡢ஦౛ࡣࠊྠ൉ࡢྲྀ⥾ᙺ࡟ࡼࡗ࡚ࠊᙜヱ఍♫ࡢ⤒Ⴀ࠿ࡽᐇ㉁ⓗ࡟⥾ࡵฟࡉࢀ࡚࠸ࡓྲྀ⥾ᙺࡀ㏥⫋ᚋࠊ➇ᴗࢆ
㛤ጞࡋࡓࡶࡢ࡛࠶ࡿࠋᮏุỴࡶࠊ఍♫ࡢᶵ఍࡟ࡘ࠸࡚ࡢࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖ࡜ホ౯ࡉࢀ࠺ࡿࡶࡢ࡛࠶ࡿࠋ 
࠙஦ᐇࡢᴫせ  ࠚ
X♫ࡣࠊA࡜Yࡢࡳࡀᰴ୺࠿ࡘྲྀ⥾ᙺ࡛࠶ࡿ࢜ࣇ࢕ࢫ࢖ࣥࢸࣜ࢔ࢆᢅ࠺఍♫࡛࠶ࡗࡓࠋA࡜Yࡢ୧ྲྀ⥾ᙺ㛫ࡢ
㛵ಀࡣḟ➨࡟ᝏ໬ࡋࠊᣢ⑓ࡢ࠶ࡿYࡣ᏶඲࡟X♫ࡢ⤒Ⴀ࠿ࡽ㝖እࡉࢀࡿ࡜ࡇࢁ࡜࡞ࡾࠊ࠸࠿࡞ࡿሗ㓘ࡶཷࡅྲྀࢀ
ࡎX♫ࡢ㈈ົ᝟ሗ࡬ࡢ࢔ࢡࢭࢫࡶ࡛ࡁ࡞࠸≧ἣ࡟⨨࠿ࢀࡓࠋ௙஦ࡶሗ㓘ࡶᚓࡽࢀ࡞ࡃ࡞ࡗࡓYࡣࠊX♫ࡢ㈨⏘ࡸ
ࡑࡢᶵᐦ᝟ሗ㸦confidential information㸧ࡣ⏝࠸ࡎ࡟ࠊ⮬ࡽ࢖ࣥࢸࣜ࢔఍♫ࢆタ❧ࡋࠊᩘࣨ᭶ᚋ࡟ࡣࠊX♫ࡢ୺
                                                  
42 [2001] EWHC (Ch) 415, [2001] 2 BCLC 704. 
43 Id. at [96] per Lawrence Collins J. 
44 (1973) 40 D.L.R. (3d) 371 at 382. 
45 [2001] EWHC (Ch) 415, [2001] 2 BCLC 704 at [2] per Lawrence Collins J. 
46 ᩆ῭᪉ἲ࡜ࡋ࡚ࠊ⾮ᖹἲୖࡢᦆኻ⿵ൾ㸦equitable compensation㸧ࡼࡾࠊ฼ᚓࡢൾ㑏㸦account of profits㸧ࡢ᪉ࡀᮃࡲࡋ࠸࡜ࡉࢀࠊྲྀ⥾ᙺࡀᚓࡓ
฼ᚓࡢ᪉ࡀࠊ఍♫ࡀ⿕ࡗࡓᦆኻࡼࡾ㧗࠸ྍ⬟ᛶࡀ࠶ࡿࡇ࡜ࡀ⌮⏤࡜ࡋ࡚࠸ࡿ㸦Id. at [97] per Lawrence Collins J.㸧ࠋ 
47 Id. at [97] per Lawrence Collins J. 
48 [2002] EWCA Civ 370; [2003] BCC 332 (Court of Appeal). 
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9 
 
せ࡞㢳ᐈࡢ1ࡘ࡛࠶ࡗࡓB♫ࡢࡓࡵ࡟ᴗົࢆ㛤ጞࡋࡓࠋࡇࡢࡓࡵࠊX♫ࡣࠊYࡢ⾜Ⅽࡣཷク⪅ⓗ⩏ົ㸦fiduciary 
duties㸧㐪཯࡛࠶ࡿ࡜ࡋ࡚ࠊ฼ᚓࡢൾ㑏㸦accounts of profits㸧ࢆồࡵ࡚ッ࠼ࢆᥦ㉳ࡋࡓࠋYࡣࠊཎᑂ࡛ཷク⪅ⓗ
⩏ົ㐪཯ࡣ࡞࠸࡜ࡉࢀࠊXࡀ᥍ッࡋࡓࡢࡀᮏ௳࡛࠶ࡿࠋ 
ุ࠙᪨  ࠚ
 ᥍ッᲠ༷ࠋ 
ࠕ࣭࣭ P࣭hipps v BoardmanุỴ㸦[1967] 2 AC 46, 107㸧࡟࠾࠸࡚ㄝ♧ࡉࢀࡓࡼ࠺࡟ࠊࡑࢀࡒࢀࡢ஦౛ࡢ஦ᐇ
࡜≧ἣࡣࠊཎ࿌ࡢ⏦ࡋ❧࡚ࡢ஦㡯࡜ࡢ㛵ಀ࡛ࠊಙㄆ㛵ಀࡀᏑᅾࡍࡿ࠿ྰ࠿ぢࡿࡓࡵ࡟ࠊὀព῝ࡃᑂᰝࡉࢀ࡞ࡅࢀ
ࡤ࡞ࡽ࡞࠸49ࠖࠋ  
ࠕᮏ஦౛࡛ࡣࠊYࡣⓎసࡢᚋࡣ⑓Ẽࡀࡕ࡛ࠊཎ࿌ࡀ⏦ࡋ❧࡚ࡿ࠸ࡎࢀࡢ஦㇟ࡀ㉳ࡇࡿ 6ࣨ᭶௨ୖࡶ๓࠿ࡽࠊᙼ
ࡀྲྀ⥾ᙺ࡛࠶ࡗࡓᙜヱ఍♫࠿ࡽᐇ㉁ⓗ࡟㏣ᨺࡉࢀ࡚࠸ࡓࠋY ࡣ࣭ࠊ ࣭ 㸦࣭X ♫࡟ᑐࡋ㸧฼ᜥ࡞ࡋࡢ㈚㔠࡜ࡋ࡚ࠊ㠀
ᖖ࡟ከ㢠ࡢ㔠㖹ⓗᢞ㈨ࢆࡋ࡚࠸ࡓࡀࠊᙼࡣࡑࢀࢆᅇ཰ࡍࡿࡇ࡜ࡶチࡉࢀ࡚࠸࡞࠿ࡗࡓࠋࡲࡓࠊY ࡣᙜヱ఍♫࠿ࡽ
࡝ࢇ࡞ሗ㓘ࢆᚓࡿࡇ࡜ࡶᣄྰࡉࢀ࡚࠸ࡓࠋYࡀ 1997ᖺ⛅࡟B♫࡜ྲྀᘬࢆ㛤ጞࡋࡓ㝿ࠊᙼࡣᙜヱႠᴗࡢ┠ⓗ࡛ཎ
࿌ࡢ㈈⏘ࡢ࠸ࡎࢀࡶ⏝࠸࡚࠸࡞࠿ࡗࡓࠋࡶࡋࡃࡣࠊX♫ࡢྲྀ⥾ᙺࡢ❧ሙ࡜ࡋ࡚ᚓࡓ࡝ࢇ࡞ᶵᐦ᝟ሗ㸦confidential 
information㸧ࡶ⏝࠸࡚࠸࡞࠿ࡗࡓ50ࠖࠋ  
ࠕࡇࢀࡽࡢ≧ἣ࡟࠾࠸࡚ࡣ࣭ࠊ ࣭࣭ Y࣭ࡀB♫࡜ྲྀᘬࡍࡿࡇ࡜ࡣࠊཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧㐪཯࡜ࡣ࡞
ࡽ࡞࠸࣭࣭ 5࣭1ࠖࠋ  
ࠕ࣭࣭ ࣭ཎ࿌ࡢࡓࡵࡢ⿕࿌ࡢ⩏ົࡣ࣭ࠊ ࣭࣭ ᙼࡢ၏୍ࡢྠ൉ࡢྲྀ⥾ᙺ࡛࠶ࡾᰴ୺࡛࠶ࡿAࡢ⾜Ⅽ࡟ࡼࡗ࡚ᾘ⁛Ⅼ
ࡲ࡛⦰ᑠࡉࡏࡽࢀ࡚࠸ࡓ52ࠖࠋ  
࠙ศᯒ  ࠚ
࢖ࢠࣜࢫࡢྂ࠸ุ౛ࡢ❧ሙ࡛ࡣࠊྲྀ⥾ᙺࡀ఍♫࡜➇ᴗࡍࡿࡇ࡜ࡣཎ๎࡜ࡋ࡚⚗Ṇࡉࢀ࡞࠸࡜ࡉࢀࠊLondon & 
Mashonaland Exploration Co Ltd v New Mashonaland Exploration Co LtdุỴ53࡜ࡑࢀࢆ㈗᪘㝔ࡀᢎㄆࡋࡓ
Bell v Lever Brothers LtdุỴ54ࡀࠊඛ౛ࢆᥦ౪ࡋ࡚ࡁࡓࠋ 
ᮏุỴ࡟࠾࠸࡚ࠊࠕࡶࡋࠊ⾮ᖹἲ㸦equity㸧ࡀཷㄆ⪅㸦fiduciaries㸧࡟せồࡍࡿṇ┤㸦probity㸧ࡢ㧗࠸ᇶ‽࡜ࠊ
ᰴ୺࡜఍♫മᶒ⪅ࡀࡑࡢୖ࡟ᶒ฼ࢆ୚࠼ࡽࢀ࡚࠸ࡿಙ㢗࡟ᚰࢆ␃ࡵ࡚࠾ࡃ࡜ࡍࡿ࡞ࡽࠊMashonalandุỴࡢཎ⌮
㸦principle㸧ࡣ㠀ᖖ࡟㝈ᐃࡉࢀࡓཎ⌮࡛࠶ࡿࠖࠋ 55࡜࠸࠺ㄝ♧࡟ࡳࡽࢀࡿࡼ࠺࡟ࠊBell v Lever Brothers㈗᪘㝔ุ
Ỵࡢぢゎ࡟㠀ᖖ࡟᠜␲ⓗ࡛࠶ࡾࠊࡇࡢุỴࡢᑕ⛬ࢆ⊃ࡃゎ㔘ࡋ࡚࠸ࡿࡼ࠺࡛࠶ࡿࠋࡓࡔࠊ᥍ッ㝔ࡣࠊᮏ஦౛ࡢ஦
ᐇࡣࠊ㏻ᖖ࡛ࡣ࡞࠸㸦unusual㸧ࡶࡢ࡛࠶ࡾุࠊ Ỵࡢࡓࡵ࡟ୖグࡢㄽத࡟Ỵ╔ࢆࡘࡅࡿᚲせࡣ࡞࠸56࡜ࡶࡋ࡚࠸ࡿࠋ 
ᮏุỴ࡛᥍ッ㝔ࡣࠊᙜヱྲྀ⥾ᙺࡀᙼ⮬㌟ࡢ఍♫ࢆタ❧ࡋࠊ୺せ㢳ᐈ࡜ዎ⣙ࢆ⥾⤖ࡋ࡚࠸ࡓ࡟ࡶ࠿࠿ࢃࡽࡎࠊྲྀ
⥾ᙺ࡟㈐௵ࡣ࡞࠿ࡗࡓ࡜ุ♧ࡋ࡚࠸ࡿࠋࡑࡢ⌮⏤ࡣࠊᙜヱྲྀ⥾ᙺࡀ఍♫࡟ᒓࡍࡿ఍♫ࡢ㈨⏘ࢆ౑⏝ࡏࡎࠊࡶࡋࡃ
                                                  
49 Id., at [75] per Brooke LJ. 
50 Id., at [76] per Brooke LJ. 
51 Id., at [77] per Brooke LJ. 
52 Id., at [90] per Sedley LJ. 
53 [1891] WN 165.ࡇࡢ஦౛ࡣࠊX♫ࡢྲྀ⥾ᙺAࡀࠊࣛ࢖ࣂࣝ఍♫࡛࠶ࡿY♫ࡢྲྀ⥾ᙺ࡟ᑵ௵ࡋࡓࡇ࡜࡟ࡘ࠸࡚ࠊX♫ࡀࠊAࡀY♫ࡢྲྀ⥾ᙺ࡛࠶ࡿ
࡜Y♫ࡀබ⾲ࡍࡿࡇ࡜࡜AࡀY♫ࡢྲྀ⥾ᙺ࡜ࡋ࡚⾜ືࡍࡿࡇ࡜ࡢᕪṆࡵ㸦injunction㸧➼ࢆồࡵࡓࡶࡢ࡛࠶ࡿุࠋ Ỵࡣྲྀࠊ ⥾ᙺࡣᐃḰࡑࡢ௚ࡢዎ⣙
࡟ูẁࡢᐃࡵࡀ࡞࠸௨ୖࠊྠ✀ࡢႠᴗࢆ⾜࠺௚ࡢ఍♫ࡢྲྀ⥾ᙺ࡜࡞ࡿࡇ࡜ࢆ⚗Ṇࡉࢀ࡞࠸ࠊ࡜ࡋࡓࠋ 
54 [1931]UKHL 2, [1932] AC 161, [1931] All ER 1.ࡇࡢ஦౛࡛ࡣࠊX♫ࡢྲྀ⥾ᙺ఍㛗YࡽࡀX♫࡟⛎ᐦ⿬࡟ྠ♫ࡢᢅ࠺ၟရࡢᢞᶵྲྀᘬࢆ⮬ᕫࡢィ⟬
࡛⾜ࡗࡓࡇ࡜࡟ࡘࡁࠊYࡽࡢ㏥⫋ᚋ࡟ࡇࡢ㐪཯஦ᐇࢆ▱ࡗࡓX♫ࡀ㏥⫋㔠ࡢ㏉㑏➼ࢆồࡵࡓࡶࡢ࡛࠶ࡿࠋLondon & MashonalandุỴࡢぢゎࢆ☜
ㄆࡋࡓୖ࡛ྲྀࠊ ⥾ᙺࡀࣛ࢖ࣂࣝ఍♫ࡢࡓࡵ࡟➇ᴗࢆ⾜࠼ࡿࡢ࡛࠶ࢀࡤྲྀࠊ ⥾ᙺ⮬㌟ࡢࡓࡵ࡟➇ᴗࢆ⾜࠺ࡇ࡜ࡀ࡛ࡁࡿࡢࡣᙜ↛࡛࠶ࡿࠊ࡜ุ♧ࡉࢀࡓࠋ 
55 Id., at [84] per Sedley LJ. 
56 Id., at [75] per Brooke LJ. 
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ࡣᶵᐦ᝟ሗ㸦confidential information㸧ࢆὶ⏝ࡋ࡞࠿ࡗࡓࠊࡑࡋ࡚ࠊᙼࡀ᏶඲࡟఍♫ࡢ⤒Ⴀ࠿ࡽ⥾ࡵฟࡉࢀ࡚࠸
ࡓ࡜࠸࠺ࡇ࡜࡛࠶ࡗࡓࠋ 
 
㸦㸱㸧Bhullar v Bhullar57᥍ッ㝔ุỴ  
 㸦㸯㸧ࠊ㸦㸰㸧ࡢุ౛ࡣࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࡢࡼࡿࡶࡢ࡛࠶ࡗࡓࡀࠊࡇࡢBhullar v BhullarุỴࡣࠊno-conflict
࣮ࣝࣝ࡟ࡼࡿࠕཝ᱁࢔ࣉ࣮ࣟࢳࠖࢆ᥇⏝ࡋࡓ࡜୍⯡ⓗ࡟ࡉࢀ࡚࠸ࡿࡶࡢ࡛࠶ࡿࠋ 
࠙஦ᐇࡢᴫせ  ࠚ
A♫ࡣࠊ2ேࡢ඗ᘵX࡜Yࡀࡑࢀࡒࢀ50㸣ࡢᬑ㏻ᰴᘧࢆᡤ᭷ࡍࡿࠊ㣗ᩱရࢆᢅ࠺࡜࡜ࡶ࡟ᢞ㈨⏝୙ື⏘࡜ࡋ࡚
࣮࣎ࣜࣥࢢሙࢆᡤ᭷ࡍࡿྠ᪘఍♫࡛࠶ࡗࡓࠋࡑࡢྲྀ⥾ᙺࡣࠊX1࡜ࡑࡢᜥᏊࡢX2ࠊY1࡜ࡑࡢᜥᏊࡢY2ࠊY3ࡢィ
5ྡ࡛࠶ࡗࡓࠋࡋ࠿ࡋࠊXᐙ࡜Yᐙ࡟ࡣ୙࿴ࡀເࡾࠊ1998ᖺ࡟ࡣ఍♫ࡢ㈨⏘࡜Ⴀᴗࢆศ๭ࡍࡿ஺΅ࡲ࡛⾜ࢃࢀ࡚
࠸ࡓࡀࠊ୙㤳ᑿ࡟⤊ࢃࡗࡓࠋᙜ᫬ࠊXᐙഃࡣࠊࡇࢀ௨ୖࡢᢞ㈨⏝୙ື⏘ࡢ㉎ධࡣᮃࡲ࡞࠸࡜ྲྀ⥾ᙺ఍࡛Ⓨゝࢆࡋࠊ
Yᐙഃࡶ஢ᢎࡋ࡚࠸ࡓࠋ 
1999ᖺࠊY2ࡀA♫ᡤ᭷ࡢ࣮࣎ࣜࣥࢢሙ࡟❧ࡕᐤࡗࡓ㝿࡟ࠊ㞄᥋ᆅࡀ኎ࡾ࡟ฟࡉࢀ࡚࠸ࡿࡇ࡜࡟Ẽࡀࡘ࠸ࡓࠋ
ࡑࡇ࡛ࠊYᐙഃࡣࠊ᪂఍♫࡛࠶ࡿB♫ࢆタ❧ࡋࠊA♫࡟ࡣ⛎ᐦ⿬࡟ᙜヱ㞄᥋ᆅࢆ㉎ධࡋࡓࠋ 
ᚋ࡟XࡽࡀࡇࢀࢆⓎぢࡋࠊ୙බṇ࡞౵ᐖ⾜Ⅽ㸦unfair prejudice㸧㸦ᪧ1985ᖺ఍♫ἲ➨459᮲ࠊ2006ᖺ఍♫ἲ
➨994᮲㸧࡟ᇶ࡙ࡁᩆ῭ࢆồࡵࠊࡲࡓࠊYࡽࡢ⾜ⅭࡣA♫࡟ᑐࡍࡿཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧࡟㐪཯ࡍࡿ
࡜ࡋ࡚ッ࠼ࢆᥦ㉳ࡋࡓ58ࠋཎᑂࡣࠊYࡽࡣࠊᙼࡽ⮬㌟ࡢ฼┈ࡢࡓࡵ࡟୙ື⏘ࢆ㉎ධࡋࡓࡇ࡜࡟ࡼࡗ࡚ཷク⪅ⓗ⩏ົ
࡟㐪཯ࡋ࡚࠸ࡿ࡜ࡋ࡚ࠊᨃไಙク㸦constructive trust㸧࡜฼ᚓࡢൾ㑏㸦account for profits㸧࡟ࡼࡿᩆ῭ࢆㄆࡵࡓࠋ
Y ࡽࡀࠊࡇࢀࢆ୙᭹࡜ࡋࠊྲྀ⥾ᙺࡣಶேⓗ࡟▱ࡗࡓᶵ఍࡟ࡘ࠸࡚ࡣࠊ఍♫ࡀࡑࡢᶵ఍ࢆ฼⏝࡛ࡁࡓ࡟࡟ࡋࢁࠊᥦ
౪ࡍࡿ⩏ົࡣ࡞࠸࡜ࡋ࡚᥍ッࡋࡓࡢࡀᮏ௳࡛࠶ࡿࠋ 
ุ࠙᪨  ࠚ
᥍ッᲠ༷ࠋ 
ࠕ࣭࣭ ࣭ࠕ㡹ᅛ࡞㸦inflexible㸧ࠖ 59࡜ࡶᥥ෗ࡉࢀࡿ㐺ษ࡞࣮ࣝࣝࡣࠊཷㄆ⪅ࡣࠕᙼࡀᣢࡕ࠶ࡿ࠸ࡣᣢࡘࡇ࡜ࡀ࡛
ࡁࡿಶேⓗ฼┈࡜┦཯ࡍࡿࠊ࠶ࡿ࠸ࡣᙼࡀಖㆤࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸⪅ࡢ฼┈࡜┦཯ࡍࡿྍ⬟ᛶࡢ࠶ࡿྲྀᘬ࡟ධࡿ
ࡇ࡜ࡣチࡉࢀࡿ࡭ࡁ࡛ࡣ࡞࠸ 6ࠖ0࡜࠸࠺ࡶࡢ࡛࠶ࡿ61ࠖࠋ  
ࠕPhipps v Boardman62ุỴ࡟࠾࠸࡚ࠊLord Upjohn࡟ࡼࡗ࡚ㄝ♧ࡉࢀࡓ㸦at p.124㸧ࡼ࠺࡟ࠗࠊࠕ฼┈࡜┦཯ࡍ
ࡿྍ⬟ᛶ ࡜ࠖ࠸࠺⾲⌧࡟ࡘ࠸࡚ࡣࠊ⇍⪃ࡀせồࡉࢀࡿ࣭ࠋ ࣭࣭ ࡑࡢព࿡ࡍࡿ࡜ࡇࢁࡣྜࠊ ⌮ே㸦reasonable man㸧
ࡀヱᙜࡍࡿ஦ᐇ࡜≉ᐃࡢ஦౛ࡢ≧ἣࢆ⪃࠼࡚ࠊ┿࡟ឤࡌࡽࢀࡿ฼┈┦཯ࡢྍ⬟ᛶࡀ࠶ࡿ࡜ᛮ࠺ࡔࢁ࠺ࠊ࡜࠸࠺ࡇ
࡜࡛࠶ࡿ࣭࣭࣭࣭࠘ࠋ 63  ࠖ
ࠕᙜヱᶵ఍ࡢᏑᅾࡣࠊᙜヱ఍♫࡟࡜ࡗ࡚▱ࡿࡇ࡜ࡀ㔜せ࡞᝟ሗ࡛࠶ࡗࡓࠋࡑࡋ࡚ࠊ᥍ッேࡣ఍♫࡟ࡑࢀࢆ▱ࡽ
                                                  
57 [2003] EWCA Civ 424, 2 BCLC 241. 
58 ᑡᩘὴᰴ୺ࡀࠊ୙බṇ࡞౵ᐖ⾜Ⅽࡢᩆ῭ไᗘ࡟࠾ࡅࡿ⿢ุᡤࡢ࿨௧࡟ࡼࡾࠊὴ⏕ッゴ㸦derivative action㸧ࡢᥦ㉳ࢆチࡉࢀࡓࡶࡢࠋὴ⏕ッゴࡀ୙
බṇ࡞౵ᐖ⾜Ⅽࡢᩆ῭ไᗘ࡟ᇶ࡙࠸࡚ࡶᥦ㉳ࡉࢀࡿࡇ࡜ࡀ☜ㄆࡉࢀࡓุỴࡢ1ࡘ࡜ࡉࢀࡿ㸦᳃Ụ⏤⨾Ꮚࠕᑡᩘὴᰴ୺ಖㆤࡢἲ⌮̿ᢚᅽ࠾ࡼࡧ୙බ
ṇ࡞౵ᐖ⾜Ⅽࡢᩆ῭ไᗘ࡜ᰴ୺௦⾲ッゴไᗘ࡟ࡼࡿᩆ῭̿㸦୍㸧ࠖἲ࡜ᨻ἞62ᕳ3 ྕ96㡫(2011ᖺ㸧ࠋ 
59 Bray v Ford [1896] AC 44 at 51. 
60 Ibid. 
61 [2003] EWCA Civ 424, 2 BCLC 241 at [27] per Jonathan Parker LJ. 
62 [1966] UKHL 2, [1967] 2 AC 46, [1966] 3 WLR 1009, [1966] 3 All ER 721. 
63 [2003] EWCA Civ 424, 2 BCLC 241 at [30] per Jonathan Parker LJ. 
10 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
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ࡏࡿ⩏ົࡢୗ࡟࠸ࡓࠋ᥍ッேࡀ࣭ࠊ ࣭࣭᭱ึ࡟ᙼࡽࡢពᅗࢆྠ൉ྲྀ⥾ᙺࡽ࡟㛤♧ࢆࡍࡿࡇ࡜࡞ࡃࠊᙜヱ୙ື⏘ࡢ㉎
ධࢆ⾜࠺ࡇ࡜ࡢṇᙜᛶ࡟ࡘ࠸࡚ࠊ఍♫ࡢ஦ົᘚㆤኈ࠿ࡽἲⓗຓゝࢆồࡵࡿࡼ࠺࡟ Y2 ࢆ⾜ືࡉࡏࡓ᫂ࡽ࠿࡞୙Ᏻ
ࡣ࣭ࠊ ࣭࣭࣭⩏ົ࡜฼┈ࡢ┦཯ࡢྍ⬟ᛶࡢᏑᅾࢆ㞝ᘚ࡟≀ㄒࡗ࡚࠸ࡿ64ࠖࠋ  
࠙ศᯒ  ࠚ
ุỴࡣࠊYࡽࡣA♫ࡢ୙ື⏘ࢆࡼࡾ౯್ࡢ࠶ࡿࡶࡢ࡟ࡍࡿࡓࡵ࡟ࠊA♫ࡢࡓࡵ࡟ᙜヱ୙ື⏘ࢆ㉎ධࡍ࡭ࡁ࡛࠶
ࡗࡓࡢ࡛࠶ࡾࠊYࡽ࡟ࡣࠊྲྀ⥾ᙺࡀ㈇࠺no-conflicts࣮ࣝࣝ࡟ࡘ࠸࡚ࠊ᫂☜࡞㐪཯ࡀ࠶ࡗࡓ࡜ࡋࡓࠋ 
 
㸱㸬Foster Bryant Surveying Ltd v Bryant᥍ッ㝔ุỴ65 
ୖ㏙ࡢ㸦㸱㸧Bhullar v BhullarุỴࡣࠊ㸦ࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍ࠖ࢔ࣉ࣮ࣟࢳࢆྵࡴ㸧ࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࢆᣄ⤯
ࡋ࡚࠸ࡿࡼ࠺࡟ࡶᛮࢃࢀࡿࡶࡢ࡛࠶ࡿࡀࠊᮏFoster Bryant Surveying Ltd v BryantุỴࡣࠊࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍ࠖ
࢔ࣉ࣮ࣟࢳࢆᐜㄆࡋ࡚࠸ࡿ࡜ᛮࢃࢀࡿࡶࡢ࡛࠶ࡿ66ࠋࡓࡔࡋࠊࡇࡢ2007ᖺࡢ஦౛ࡣࠊ2006ᖺ఍♫ἲ➨175᮲ࡀ
㐺⏝ࡉࢀࡿ௨๓ࡢ஦౛࡛࠶ࡿ67ࠋ 
 
㸦㸯㸧஦ᐇࡢᴫせ 
X♫ࡣࠊࡑࡢ๰ᴗ⪅࡛࠶ࡿAࡀ60%ࠊࡑࡋ࡚Yࡀ40%ࢆᡤ᭷ࡍࡿ 㔞఍♫࡛࠶ࡾࠊAࡶYࡶྲྀ⥾ᙺ࡛࠶ࡾබ
ㄆ 㔞ᢏᖌ㸦chartered surveyors㸧࡛࠶ࡗࡓࠋࡲࡓࠊYࡢጔࡶX♫࡟໅ົࡋ࡚࠸ࡓࠋX♫ࡣࠊB♫࡜࠸࠺୺せ㢳
ᐈࢆᣢࡗ࡚࠸ࡓࡀࠊX♫࡜B♫ࡣࠊB♫ࡢ 㔞ᴗົࢆཷクࡍࡿࡓࡵࡢ᭷ᮇࡢ᤼௚ⓗ༠ᐃ㸦exclusivity agreement㸧
ࢆ⥾⤖ࡋ࡚࠸ࡓࠋ 
AࡣࠊY࡜ࡑࡢጔࡀࡉࡽ࡞ࡿ㢳ᐈ⋓ᚓ࡟ኻᩋࡋ࡚࠸ࡿ࡜ࡋ࡚୙‶ࢆເࡽࡏ࡚࠾ࡾࠊYࡢጔࢆゎ㞠ࡍࡿࡇ࡜ࢆỴ
ᐃࡋࡓࠋ୍᪉ࠊYࡣጔࡢゎ㞠࡟㛵ࢃࡿAࡢពᛮỴᐃࢆ▱ࡽࡉࢀࡿࡸྰࡸࠊX♫࡟㎡⫋ᒆࢆᥦฟࡋࡓࠋࡋ࠿ࡋࠊB
♫ࡣYࡢ௙஦ࡪࡾ࡟㠀ᖖ࡟‶㊊ࡋ࡚࠾ࡾࠊB♫⮬㌟ࡀࠊX♫࡜ࡢ᤼௚ⓗ༠ᐃࡢᮇ㛫‶஢ᚋ࡟ࡣࠊࡑࢀ௨㝆ࡢ௙஦
ࢆY࡟ᥦ౪ࡍࡿࡇ࡜ࢆᥦ᱌ࡋࡓࠋYࡣࠊX♫ࡢ㎡⫋ࡢᩘ᪥๓࡟᪂఍♫ࢆタ❧ࡋࠊ㎡⫋ᚋࡣB♫ࡢࡓࡵ࡟ാࡁጞࡵ
ࡓࠋ 
B ♫ࡣࠊX ♫࡟ᑐࡋ࡚ࡣࠊࡑࡢᚋࡶ௙஦ࡢ౫㢗ࢆ⥆ࡅࡓࡀࠊ᤼௚ⓗ༠ᐃࡢᮇ㛫⤊஢ᚋ࡟ᙜヱ༠ᐃࢆ⥅⥆ࡍࡿࡇ
࡜ࡣ࡞࠿ࡗࡓࠋࡇࡢࡓࡵࠊX♫ࡀࠊY࡟ᑐࡋཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧㐪཯࡛ࠊッ࠼ࢆᥦ㉳ࡋࡓࠋ 
ཎᑂࡣࠊYࡀB♫ࡢ௙஦ࡢཷクࢆX♫࠿ࡽዣ࠸ྲྀࡿពᅗࡣᣢࡗ࡚࠸࡞࠿ࡗࡓ࡜ࡋࠊY࡟⩏ົ㐪཯ࡣ࡞࠸࡜ࡋࡓ
ࡓࡵࠊX♫ࡀ᥍ッࡋࡓࡢࡀᮏ௳࡛࠶ࡿࠋ 
 
㸦㸰㸧ุ᪨ 
᥍ッᲠ༷ࠋ 
ࠕ࣭࣭࣭Hunter Kane Ltd v Watkins [2002] EWHC 186 (Ch㸧ุỴ࡟࠾࠸࡚࣭ࠊ ࣭࣭ L࣭ivesey⿢ุᐁࡣࠊḟ
                                                  
64 Id., at [41] per Jonathan Parker LJ. 
65 [2007] EWCA Civ 200. 
66 Foster Bryant Surveying Ltd v BryantุỴ௨๓࡛ࠊࠕᰂ㌾࢔ࣉ࣮ࣟࢳ ࡜ࠖࡳ࡞ࡏࡿࡶࡢ࡟ࡣࠊ౛࠼ࡤMurad v Al-Saraj᥍ッ㝔ุỴ㸦[2005] EWCA 
Civ 959㸧ࡀ࠶ࡿࠋࡇࡢุỴ࡛ࠊArden LJࡣࠊࠕ⌧௦ࡢ⿢ุᡤ࡟࠾࠸࡚ࠊ࣏ࣜࢩ࣮ࡢၥ㢟࡜ࡋ࡚ࠊࡑࡢ㸦⾮ᖹἲࡢ㸧࣮ࣝࣝࡢᢚṆຠᯝࢆኻ࠺ࡇ࡜࡞
ࡃࠊࡑࡢཝ᱁ࡉࡣࠊ࠸ࡃࡘ࠿ࡢ≧ἣ࡟࠾࠸࡚ࠊ⦆࿴ࡉࢀࡿ࡭ࡁ࡛࠶ࡿ࡜ࠊ⤖ㄽ࡙ࡅࡿࡇ࡜ࡣ୙ྍ⬟࡛ࡣ࡞࠸ࠖࠋ㸦at [82]㸧࡜ࡍࡿࠋ 
67 The Companies Act 2006 (Commencement No 5, Transitional Provisions and Savings) Order 2007࡟ࡼࡾࠊ➨175᮲ࡣࠊ2008ᖺ10᭶௨㝆࡟
㉳ࡇࡗࡓ஦౛࡟㐺⏝ࡉࢀࡿࠋ 
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ࡢࡼ࠺࡟㸦఍♫ࡢᶵ఍ࡢ㸧ཎ⌮ࢆ㸦ඛ౛ࢆ᳨ウࡋ࡚㸧⥲ྜⓗ࡟ヲ㏙ࡋ࡚࠸ࡿࠋ 
1ࠗ. ྲྀ⥾ᙺࡣࠊྲྀ⥾ᙺ࡜ࡋ࡚⾜Ⅽࡋ࡚࠸ࡿ㛫ࠊᙼࡢ఍♫࡜ಙㄆ㛵ಀ࡟࠶ࡿࠋࡍ࡞ࢃࡕࠊᙼࡣ఍♫ࡢࡓࡵ࡟ᛅᐇ
㸦loyalty㸧ࠊㄔᐇ㸦good faith㸧࡛࠶ࡿ⩏ົࠊ฼┈┦཯㸦conflict㸧࡜⮬ᕫ฼┈㸦self-interest㸧ࢆᅇ㑊ࡍࡿ⩏ົࢆ
ᣢࡘࠋ 
  2. ฼┈┦཯࡜⮬ᕫ฼┈ࢆᅇ㑊ࡍࡿ⩏ົࡢせ௳㸦requirement㸧ࡣࠊྲྀ⥾ᙺࡣᙼ⮬㌟ࡢࡓࡵ࡟ࠊ⛎ᐦ⿬࡟࠶ࡿ࠸
ࡣ఍♫࡟᝟ሗࢆ㛤♧ࡋࡑࡢᢎㄆࢆᚓࡿࡇ࡜࡞ࡋ࡟ࠊᙜヱ఍♫࡟ᒓࡋ࡚࠸ࡿ࠿ࠊ࠶ࡿ࠸ࡣᙜヱ఍♫ࡢࡓࡵ࡟ࡑࢀࡀ
஺΅ࡉࢀ࡚࠸ࡿࠊ࡝ࢇ࡞㈨⏘࠶ࡿ࠸ࡣ஦ᴗࡢඃ఩ᛶࢆࡶ⋓ᚓࡍࡿࡇ࡜࠿ࡽ᤼㝖ࡉࢀࡿࡇ࡜ࢆࠊ≉࡟ࠊྲྀ⥾ᙺ࠶ࡿ
࠸ࡣᙺဨࡀᙜヱ஺΅࡟ཧຍࡋ࡚࠸ࡿሙྜ࡟ࡣࠊព࿡ࡍࡿࠋ 
࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭࣭  ࣭
4. ಙㄆ㛵ಀࡣࠊࡑࢀ㸦㎡⫋㸧ࡢᚋࡣࠊ⥅⥆ࡋ࡞࠸ࠋࡑࡢ㸦㎡⫋ࡢ㸧ᚋࠊྲྀ⥾ᙺࡣ୍⯡ⓗ࡟ಙㄆ㛵ಀࡢ≉ᚩ࡛࠶
ࡿ࡜ࡇࢁࡢ⩏ົࡢୗ࡟ࡣ࠸࡞࠸ࠋ 
5. 㸦㎡⫋ࡋࡓ㸧ᚋࡢ➇ᴗࡢ‽ഛࡣࠊᚲࡎࡋࡶࠊᙼࡽ⮬㌟࡟࠾ࡅࡿᛅᐇ㸦loyalty and fidelity㸧࡟㛵ࡋࠊᬯ㯲ࡢ
᮲௳㐪཯࡜ࡣ࡞ࡽ࡞࠸ࠋ 
6. ࣭࣭ ࣭ྲྀ ⥾ᙺࡣࠊᙼࡽࡢ௙஦ࢆ㏻ࡌ࡚ࠊ⇍⦎ࠊ▱㆑ࠊ⤒㦂ࢆ⋓ᚓࡍࡿࡀࠊࡇࢀࡣࠊබඹࡢ฼┈㸦public interest㸧
࡟㚷ࡳࠊᙼࡽࡀ᪂ࡋ࠸ᆅ఩࡛ࠊࡑࢀࢆ฼⏝ࡍࡿࡇ࡜ࡀ⮬⏤࡛࠶ࡿ࡭ࡁࡇ࡜ࡀ᫂ࡽ࠿࡛࠶ࡿࠋ㎡⫋࠶ࡿ࠸ࡣูࡢ᪉
ἲ࡛ᙜヱ㛵ಀࡀ⤊஢ࡋࡓᚋ࡟ࡣࠊྲྀ⥾ᙺࡣ୍⯡ⓗ࡟࣭࣭࣭ᙼࡢ୍⯡ⓗ࡞⇍⦎࡜▱㆑ࠊᙼࡀྲྀ⥾ᙺ࡛࠶ࡿ㛫࡟⋓ᚓ
ࡋࡓ࣭࣭࣭஦ᴗୖࡢࢥࢿࡸே⬦ࡢࡼ࠺࡞ࡶࡢࡉ࠼ྵࡵ࡚฼⏝ࡍࡿࡇ࡜ࢆጉࡆࡽࢀ࡞࠸ࠋ 
7. ࡋ࠿ࡋࠊྲྀ⥾ᙺࡣࠊᙼࡢ㎡⫋ᚋ࡛ࡉ࠼ࠊᙜヱ㎡⫋ࡀࠊᙼ⮬㌟ࡢࡓࡵ࡟ࠊ఍♫࡟ࡼࡗ࡚ồࡵࡽࢀ࡚࠸ࡓᡂ⇍ࡋ
ࡓ஦ᴗᶵ఍㸦maturing business opportunities㸧ࢆ⋓ᚓࡍࡿ㢪ᮃ࡟ࡼࡗ࡚㉳ࡇࡉࢀࠊ࠶ࡿ࠸ࡣᙳ㡪ࡉࢀࡓ࡜ࡲࡉ
ࡋࡃゝࢃࢀࡿሙྜ࡟ࡣࠊࡑࡋ࡚ࠊᙼࢆᙼࡀᚋ࡟⋓ᚓࡋࡓᙜヱᶵ఍࡬࡜ᑟ࠸ࡓࡶࡢࡀࠊ᪂ࡓ࡞๰ᴗຊ㸦fresh initiative㸧
࡜࠸࠺ࡼࡾࡶࡴࡋࢁࠊᙜヱ఍♫ࡢᙼࡢᆅ఩࡟ᇶ࡙ࡃࡶࡢ࡛࠶ࡿ࡜࠸࠺ሙྜࡣୖࠊ グ2. ࡟࠾ࡅࡿ㐪཯ࡢせ௳࡜࡞ࡿ
ࡓࡵࠊࡑࡢ⾜ືࡣࡍࡿࡇ࡜ࡀ࡛ࡁ࡞࠸㸦is precluded㸧ࠋ 
8. ྲྀ⥾ᙺࡢ⾜Ⅽࡀୖグࡢཎ๎࡟㐪཯ࡋ࡚࠸ࡿ࠿࡝࠺࠿࡜࠸࠺⪃៖࡟࠾࠸࡚ࠊ⪃៖࡟ධࢀࡽࢀࡿ஦ᐇࡣࠊᆅ఩ࡸ
⫋ົࡀ఍♫ࡢᶵ఍ࡢᮏ㉁࡛࠶ࡗࡓ࠿ࠊࡑࡢᡂ⇍ᗘࠊࡑࡢ≉Ṧᛶ࡜ࡑࢀࡽ࡜ࡢྲྀ⥾ᙺࡢ㛵ಀࠊᡤ᭷ࡋ࡚࠸ࡓ▱㆑ࡢ
㔞ࠊࡑࢀࡀ⋓ᚓࡉࢀࡓ≧ἣࠊࡑࡋ࡚ࡑࢀࡀ≉ูࡶࡋࡃࡣᐇ㝿࡟ಶேⓗ࡞ࡶࡢ࡛࠶ࡗࡓ࠿࡝࠺࠿ࠊᙜヱ఍♫࡜ࡢ㛵
ಀ⤊஢ᚋ࡟⩏ົ㐪཯ࡀ㉳ࡇࡗ࡚࠸ࡿ࡜␲ࢃࢀࡿ࡜ࡇࢁ࡛ࡢཷク⪅ⓗ⩏ 㸦ົfiduciary duty㸧ࡢ⥅⥆࡟࠾ࡅࡿ᫬㛫ⓗ
せᅉࠊࡑࡋ࡚࣭࣭࣭࣭࣭㏥⫋ࠊ㎡⫋࠶ࡿ࠸ࡣゎ௵࡜࠸࠺ࡼ࠺࡞⫋ົ⤊஢᫬ࡢ≧ἣࡢ஦ᐇࡀྵࡲࢀࡿࠋ 
9. ࡑࡢ㎡⫋ᚋ࡟ᡂ⇍ࡋࡓ஦ᴗᶵ఍ࢆὶ⏝ࡋࡓྲྀ⥾ᙺࡢ㈐௵ࡢᇶ♏࡜࡞ࡿࡶࡢࡣࠊᙜヱᶵ఍ࡀࠊྲྀ⥾ᙺࡀཷク⪅
ⓗ⩏ົ㸦fiduciary duties㸧ࢆᣢࡗ࡚࠸ࡿࡇ࡜࡟㛵ࡋ࡚ࠊ࠶ࡓ࠿ࡶ఍♫ࡢ㈨⏘࡜ࡋ࡚ᢅࢃࢀࡿ࡜࠸࠺ࡶࡢ࡛࠶ࡿࠋ
㎡⫋ᚋ࡟ᙜヱᶵ఍ࢆὶ⏝ࡋࡼ࠺࡜ດࡵࡿࡇ࡜࡟ࡼࡗ࡚ࠊᙼࡣࡑࡢ㈨⏘ࢆ⚾≀໬㸦appropriating㸧ࡋ࡚࠸ࡿ࣭ࠋ࣭࣭ ࣭࣭  
10. ᙜヱ఍♫ࡢዎ⣙⋓ᚓࡢ㢪ᮃࡀࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍࡛ࠖࡣ࡞ࡃࠊ఍♫ࡀࡉࡽ࡞ࡿ஦ᴗୖࡢὀᩥࢆ㏣࠸ồࡵ࡚
࠾ࡽࡎࠊྲྀ⥾ᙺࡢ㎡⫋ࡀࠊᙼ⮬㌟ࡢࡓࡵ࡟஦ᴗࢆ⋓ᚓࡍࡿ㢪ᮃ࡟ࡼࡗ࡚ᘬࡁ㉳ࡇࡉࢀ࡚࠾ࡽࡎࠊᙳ㡪ࡶཷࡅ࡚࠸
࡞࠸ሙྜ࡛࠶ࢀࡤࠊྲྀ⥾ᙺࡣୖグ7.࡛ ᣦ᦬ࡋᐃࡵࡽࢀࡓཎ๎ࡢ⩏ົ㐪཯࡜ࡣ࡞ࡽ࡞࠸࣭ࠋ ࣭࣭࣭࣭ 6࠘8  ࠖ
ࠕ఍♫ࡀྲྀࠊ ⥾ᙺࡢཷク⪅ⓗ⩏ 㸦ົfiduciary duties㸧࡟㛵㐃ࡋࠊἲࡀ୚࠼ࡿಖㆤࢆᚲせ࡜ࡍࡿࡢࡣ࣭ࠊ ࣭࣭ ࡜ࡾ
ࢃࡅྲྀ⥾ᙺࡀ㎡⫋ࡍࡿሙྜ࡛࠶ࡿࠋࡋ࠿ࡋࠊྲྀ⥾ᙺࡀᙼࡢ఍♫࠿ࡽຊࡎࡃ࡛ᢲࡋฟࡉࢀࡿሙྜࡶࡲࡓࠊᙼࡀࡑࡢ
                                                  
68 [2007] EWCA Civ 200 at [8] per Rix LJ. 
12 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
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ᚋࡢ⏕άࡢ⣊ࢆᚓࡿࡓࡵ࡟ࠊἲࡀᙼ࡟チࡍಖㆤࡀᚲせ࡛࠶ࡿ69ࠖࠋ  
ࠕCMS Dolphin Ltd v Simonet [2001] 2 BCLC 704ุỴ࡟࠾࠸࡚ࡶࠊ㛵㐃ࡍࡿἲ⌮ࡀ࣭ࠊ ࣭࣭ៅ㔜࡟⪃៖ࡉࢀ
ࡓࠋ 
ᙜヱྲྀ⥾ᙺࡣࠊཎ࿌ࡢ఍♫ࡢ஦ᴗ࠿ࡽ฼┈ࢆᚓࡿࡓࡵ࡟ࠊ㸦ண࿌࡞ࡋ࡟㸧㎡⫋ࡋࡓࠋ㎡⫋ࡼࡾඛ࡟ィ⏬ࢆࡣࡌࡵࠊ
ᙼࡣ㎡⫋ᚋ┤ࡕ࡟ࠊ᭱ึࡣࣃ࣮ࢺࢼ࣮ࢩࢵࣉ࡜ࡋ࡚ᚋ࡟ࡣ᪂タ఍♫ࢆ㏻ࡋ࡚ࠊ➇ᴗࢆ⾜ࡗࡓࠋᙼࡣࠊཎ࿌఍♫ࡢ
ᚑᴗဨ࡜㢳ᐈࡢ୧⪅ࢆᙼࡢࡓࡵ࡟ᘬࡁᢤࡃࡓࡵ࡟ࠊ࢔ࣉ࣮ࣟࢳࡋࡓࠋࡲࡶ࡞ࡃࠊཎ࿌఍♫࡟ࡣࠊᚑᴗဨࡶ㢳ᐈࡶ
Ꮡᅾࡋ࡞ࡃ࡞ࡗࡓࠋ 
ᙜヱྲྀ⥾ᙺࡣࠊཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧࡟㐪཯ࡋ࡚࠸ࡿ࡜ࡉࢀࠊ฼ᚓࢆൾ㑏ࡍࡿ㸦to account㸧㈐௵ࡀ
࠶ࡿ࡜ࡉࢀࡓࠋ㎡⫋࡟ࡼࡗ࡚ࠊᙼࡣࠊཎ࿌఍♫ࡢ㈨⏘࡜ࡳ࡞ࡉࢀࡿᡂ⇍ࡋࡓ஦ᴗᶵ఍ࢆὶ⏝ࡋ࡚࠸ࡓࠋ 
ཎ࿌࡟ࡼࡗ࡚୺ᙇࡉࢀࠊLawrence Collins⿢ุᐁ࡟ࡼࡗ࡚ཷࡅධࢀࡽࢀࡓࡢࡣࠊᙜヱྲྀ⥾ᙺࡢ㎡⫋ࡀ࣭ࠊ ࣭࣭ ࣭
ᙜヱ஦ᴗᶵ఍ࢆ⋓ᚓࡍࡿ㢪ᮃ࡟ࡼࡗ࡚ࠊᐇ㝿࡟ᙼ⮬㌟ࡢ฼┈ࡢࡓࡵ࡟ᘬࡁ㉳ࡇࡉࢀࠊ࠶ࡿ࠸ࡣᙳ㡪ࢆཷࡅࡓ࡜࠸
࠺ࡇ࡜࡛࠶ࡿ70ࠖࠋ  
ࠕIDC v CooleyุỴ71࡟ࡼࢀࡤ࣭ࠊ ࣭࣭ 㸦࣭⿕࿌㸧CooleyẶࡢཷク⪅ⓗ⩏ 㸦ົfiduciary duty㸧ࡢ㐪཯ࡣࠊᙼࡢ఍
♫࠿ࡽࡢ㎡⫋௨๓࠿ࡽᏑᅾࡋࡓ࡜࠸࠺஦ᐇࡀᙉㄪࡉࢀ࡚࠸ࡿࠋ 
 9ࠗ5. ࣭࣭࣭ྲྀ⥾ᙺࡢ㎡⫋ࡀᙜヱ఍♫ࡢ஦ᴗ࠶ࡿ࠸ࡣホุ࡟ᝏ࠸⤖ᯝࢆ㉳ࡇࡍ࠿ࡶࡋࢀ࡞࠸࡜ࡋ࡚ࡶࠊྲྀ⥾
ᙺࡣ㎡⫋ࡍࡿࡇ࡜ࡀ࡛ࡁࡿࠋᚑࡗ࡚ࠊ࢖ࢠࣜࢫἲ࡟࠾࠸࡚ࡣࠊᑡ࡞ࡃ࡜ࡶ୍⯡ⓗ࡟ཷࠊ ク⪅ⓗ⩏ 㸦ົfiduciary 
obligation㸧ࡀࠊᙜヱ㛵ಀࡢỴᐃ㸦㎡⫋㸧ᚋࡣ⥅⥆ࡋ࡞࠸࣭ࠋ ࣭࣭࣭࣭࣭࣭ྲྀ⥾ᙺࡣ㎡⫋ᚋࠊ➇ᴗࡢࡓࡵ࡟ᙼ
ࡢ⇍⦎࡜▱㆑ࠊࡶࡋࡃࡣᙼࡢே⬦ࡢ୍⯡ⓗ⵳✚ࢆ౑⏝ࡍࡿࡇ࡜ࡣᕪࡋࡘ࠿࠼࡞࠸ࠋ 
96. ᮏุỴ࡟࠾࠸࡚ࠊ㎡⫋ᚋ࡟఍♫ࡢᡂ⇍ࡋࡓ஦ᴗᶵ఍ࢆὶ⏝ࡋࡓྲྀ⥾ᙺࡢ㈐௵ࡢᇶ♏ࡣࠊᙜヱᶵ఍ࡣྲྀ⥾
ᙺࡢཷク⪅ⓗ⩏ົ㸦fiduciary duties㸧࡟㛵ࡋࠊࡑࢀࡀ఍♫ࡢ㈨⏘࡛࠶ࡿ࠿ࡢࡼ࠺࡟ᢅࢃࢀࡿ࡜࠸࠺ࡇ࡜࡛࠶
ࡿ 7࠘2ࠖࠋ  
ࠕ㸦CMSุỴ࡟࠾࠸࡚㸧Lawrence Collins Jࡣཷࠊ ク⪅ⓗ⩏ 㸦ົfiduciary duty㸧ࡀྲྀ⥾ᙺ㎡⫋ᚋࡶ⥅⥆ࡍࡿ࡜
ࡣ㏙࡭࡞࠿ࡗࡓࠋࡋ࠿ࡋࠊࡲࡔྲྀ⥾ᙺ࡛࠶ࡿ㛫࡟ᑗ᮶ࡢὶ⏝ࢆక࠺ㄔᐇࡢḞዴࡀ࠶ࡾ࣭ࠊ ࣭࣭ࡑࡢࡓࡵ฼ᚓࡢൾ㑏
ࢆࡍࡿ㸦to account for the profits㸧㈐௵ࢆࡶࡓࡽࡍཷク⪅ⓗ⩏ 㸦ົfiduciary duty㸧㐪཯ࡀ᪤࡟Ꮡᅾࡍࡿࡇ࡜ࢆព
࿡ࡋࡓ࣭࣭ 7࣭3ࠖࠋ  
ࠕࡋ࠿ࡋࠊ⚾㸦Rix⿢ุᐁ㸧࡜ࡋ࡚ࡣࠊ㎡⫋ࡋࡓྲྀ⥾ᙺࡀࠊᙼࡢཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧࡟㐪཯ࡋ࡚࠸
ࡿࡇ࡜ࡀぢฟࡉࢀࡿ࠿ྰ࠿࡜࠸࠺≧ἣࢆṇ☜࡟せ⣙ࡍࡿࡇ࡜ࡣࠊᅔ㞴࡛࠶ࡿࡇ࡜ࢆぢฟࡍࠋࡋࡤࡋࡤ㏙࡭ࡽࢀࡓ
ࡼ࠺࡟ࠊࡇࡢၥ㢟ࡣ஦ᐇ࡟ᑐࡋ㠀ᖖ࡟⚄⤒㉁㸦sensitive㸧࡛࠶ࡿ࣭ࠋ ࣭࣭ࡑࡢἲ⌮ࡣࠊ␗࡞ࡗࡓ≧ἣ࡟࠾ࡅࡿ㐺⏝
࡟࠾࠸࡚࣭ࠊ ࣭࣭ࡑࡢ஦ᐇ࡜ࠊಶேࡢ➇ᴗࡢ⮬⏤࡟ࡘ࠸࡚ࡢࡼ࠺࡞௚ࡢཎ๎㸦principles㸧ࡢࡓࡵ࡟ࠊὀព࡜⚄⤒
㉁ࡉ㸦sensitivity㸧ࡢ୧᪉ࡀせồࡉࢀࡿࡇ࡜ࢆ♧ࡋࡓࠋࡇࡢࡼ࠺࡞⌮⏤࡛ࠊࡑࡢㄢࡉࢀࡓ⩏ົࡢ⠊ᅖࡸᗈࡀࡾ࡜ࠊ
㈐௵ࡀ࠶ࡿ࠿ྰ࠿ࡢᑂᰝ⤖ᯝࡢ୰࡟ࡣࠊ࠶ࡿᰂ㌾ᛶ㸦flexibility㸧ࡀ࠶ࡿࠋ 
⚾㸦Rix ⿢ุᐁ㸧ࡢ⪃࠼࡛ࡣࠊࡇࡢἲ⌮ࡣࠊ⿕࿌ࡀࠊྲྀ⥾ᙺᅾ௵୰࡛࠶ࡿ࠿ྰ࠿ࡢቃ⏺⥺ୖ࡟࠶ࡿࡓࡵ࡟ᑂᰝ
ࡀ㞴ࡋࡃ࡞ࡿሙྜ࡟ࡣࠊ⿢ุᡤࡀࠊ㎡⫋ࡋࡓྲྀ⥾ᙺࡢᩥ⬦࡟࠾࠸࡚ࠊⰋ㆑࡜ㄳồࡢᐇ㉁ⓗෆᐜ࣮࣋ࢫࡢ࢔ࣉ࣮ࣟ
                                                  
69 Id., at [48] per Rix LJ. 
70 Id., at [66] per Rix LJ. 
71 [1972] 1 WLR 443. 
72 [2007] EWCA Civ 200 at [68] Rix LJ. 
73 Id., at [69] per Rix LJ. 
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ࢳ㸦common sense and merits based approach㸧࡟ᇶ࡙࠸࡚ᐇ㝿ⓗ࡞ゎỴࢆ᥇⏝ࡋࡓࡇ࡜ࢆࡲࡓ♧ࡋ࡚࠸ࡿ74ࠖࠋ 
ࠕ࣭࣭࣭ࡑࢀࡣࡇࢀࡽࡢၥ㢟ࡢ᰿ᮏ࡟࠾࠸࡚ࠊ⾮ᖹἲཎ๎㸦equitable principles㸧ࢆ཯ᫎࡍࡿሀᐇ࡞࢔ࣉ࣮ࣟ
ࢳ㸦sound approach㸧࡛࠶ࡿ࣭ࠋ ࣭࣭  ࣭
ᴟ➃࡞1ࡘࡢ஦౛㸦In Plus Group v PykeุỴ㸧࡛ࡣࠊ⿕࿌ࡣࠊྡࡤ࠿ࡾࡢྲྀ⥾ᙺ࡛࠶ࡗࡓࠋ௚ࡢᴟ➃࡞஦౛
࡛ࡣࠊᙜヱྲྀ⥾ᙺࡀࠊᙼࡀ㛵ࢃࡗ࡚࠸ࡓ஦ᴗᶵ఍࡟࠾࠸࡚ࠊᙼࡢ㎡⫋ࢆࠊᙼࡢ఍♫ࡢ◚ቯࡸࠊᑡ࡞ࡃ࡜ࡶᙜヱ㈨
⏘ࡢὶ⏝ࢆᛮ࠸ᥥࡁ࡞ࡀࡽィ⏬ࡋ࡚࠸ࡓ (IDCุỴࠊCanaeroุỴࠊSimonetุỴ࡞࡝)࣭ ࣭࣭࣭୧ᴟࡢ㛫࡟ࡣࠊ
ࡼࡾᚤጁ࡞㐪࠸ࡢ࠶ࡿ஦౛ࡀ࠶ࡿ࣭࣭࣭࣭ࡋ࠿ࡋࠊUmunnaุỴ࣭࣭࣭࡛ࡣࠊᙜヱ㎡⫋ࡀ୙ᛅᐇࢆకࢃ࡞࠸ሙྜ
࡟ࡣࠊ㈐௵ࡣ࡞࠸࡜ࡉࢀ࡚࠸ࡿ75ࠖࠋ  
ࠕY ࡀ⾜ࡗࡓ඲࡚ࡣࠊᙼࡢ㎡⫋ࡀᐇ㝿⾜ࢃࢀࡓᚋ࡟ࠊB ♫࠿ࡽࡢᥦ᱌࡟ྠពࡋࡓࡇ࡜࡛࠶ࡾࠊࡑࢀ௨ୖࡢࡇ࡜
ࡣఱࡶࡋ࡚࠸࡞࠸ࠋᙼࡢ㎡⫋ࡣࠊ㞃ࡉࢀࡓືᶵ࡛ィ⏬ࡉࢀ࡚ࡣ࠸࡞࠿ࡗࡓ࣭ࠋ ࣭  ࣭
඲࡚ࡢඛ౛࡟ᇶ࡙ࡁࠊ㹗࡟฼ᚓࡢൾ㑏ࡢ㈐௵㸦liable to account㸧ࢆ㈇ࢃࡍࡢ࡟ࡣ༑ศ࡛ࡣ࡞࠸ࠋ㹗ࡣB♫࡜࡝
ࢇ࡞≉ᐃࡢ஦ᴗࡶ㏣࠸ồࡵ࡚࠾ࡽࡎࠊᙼ࡟ఱࢆᥦ౪ࡍࡿ࠿Ỵࡵࡿࡇ࡜ࡣࠊB♫࡟௵ࡏࡽࢀ࡚࠸ࡓ࣭ࠋ ࣭  ࣭
㹗ࡀᙼ⮬㌟ࡢࡓࡵ࡟࠸࠿࡞ࡿᡂ⇍ࡋࡓ஦ᴗᶵ఍ࠊ࠶ࡿ࠸ࡣྍ⬟࡞஦ᴗᶵ఍㸦possible business opportunity㸧࡛
ࡉ࠼ࠊὶ⏝ࡋࡼ࠺࡜ດࡵ࡞࠿ࡗࡓ࡜࠸࠺஦ᐇࡀぢ࠸ࡔࡉࢀࡿ76ࠖࠋ  
ࠕᚑࡗ࡚ࠊᙜヱ㎡⫋࡟ࡣࠊ࡝ࢇ࡞୙ᛅᐇ࠶ࡿ࠸ࡣ฼┈┦཯࡟㛵ࡋ࡚ࡶ⩏ົ㐪཯ࡣ࡞࠸࣭ࠋ ࣭ Y࣭࡟ࡼࡗ࡚⋓ᚓࡉ
ࢀࡓ࠿ࠊὶ⏝ࡉࢀࡓ࠸࠿࡞ࡿ㈨⏘࠶ࡿ࠸ࡣᡂ⇍ࡋࡓ஦ᴗᶵ఍ࡶᏑᅾࡋ࡞࠸77ࠖࠋ  
 
㸦㸱㸧ศᯒ 
ୖ㏙ࡢࡼ࠺࡟ࠊᮏ᥍ッ㝔ุỴࡣࠊ㎡⫋௨๓ࠊ㎡⫋ᚋ࡟㛵ࢃࡿከࡃࡢඛ౛ࡢㄝ♧ࢆᘬ⏝ࡍࡿࡀࠊᢎㄆࡋ࡚ᘬ⏝ࡋ
ࡓඛ౛ࡣࠊᇶᮏⓗ࡟ࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࡢ⠊␪࡟ᒓࡍࡿࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦maturing business opportunity㸧ࠖ
ࡢඛ౛࡛࠶ࡾࠊࠕཝ᱁࢔ࣉ࣮ࣟࢳ ࢆࠖ᥇⏝ࡋࡓ࡜ࡉࢀࡿBhullarุỴࡢㄝ♧ࡣᘬ⏝ࡋ࡚࠸࡞࠸ࠋࡓࡔࡋࠊඖྲྀ⥾ᙺ
࡟࠾ࡅࡿᩥ⬦࡜ࡋ࡚ࠊࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍ࠖ࢔ࣉ࣮ࣟࢳࢆ㈐௵ࡢ၏୍ࡢヨ㔠▼࡜ࡣぢ࡞ࡋ࡚࠸࡞࠸ࠋุỴࡣࠊࠕ㎡
⫋ࡋࡓྲྀ⥾ᙺࡀࠊཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧࡟㐪཯ࡋࡓࡢ࠿ྰ࠿࡜࠸࠺≧ἣࢆṇ☜࡟せ⣙ࡍࡿࡢࡣࠊᅔ㞴࡛
࠶ࡿ ࡜ࠖࡋࠊඛ౛ࢆࠕⰋ㆑࡜ㄳồࡢᐇ㉁ⓗෆᐜ࣮࣋ࢫࡢ࢔ࣉ࣮ࣟࢳ㸦common sense and merits based approach㸧ࠖ
࡜ࡋ࡚ᩚ⌮࣭ᢎㄆࡋ࡚࠸ࡿࡼ࠺࡛࠶ࡾࠊࠕᡂ⇍ࡋࡓ஦ᴗ࢔ࣉ࣮ࣟࢳ ࡶࠖࡑࡢ1ࡘࡢ౛࡟㐣ࡂ࡞࠸࡜ࡋ࡚࠸ࡿࡼ࠺࡟
ᛮࢃࢀࡿ78ࠋ 
 
ࠝᮍ᏶  ࠞ
                                                  
74 Id., at [76] per Rix LJ. 
75 Id., at [77] per Rix LJ. 
76 Id., at [87] per Rix LJ. 
77 Id., at [89] per Rix LJ. 
78 KershawࡣࠊFoster Bryant Surveying Ltd v Bryant᥍ッ㝔ุỴࡣࠊࠕᡂ⇍ࡋࡓ஦ᴗᶵ఍࢔ࣉ࣮ࣟࢳ ࠿ࠖࡽ㞳ࢀࡿࢫࢸࢵࣉࢆྲྀࡗ࡚࠾ࡾࠊࡼࡾᰂ
㌾ᛶࡀቑຍࡋࡓ࡜ࡳ࡚࠸ࡿࡼ࠺࡛࠶ࡿ㸦Kershaw, supra note 27, at 568㸧ࠋ 
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